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I.  Introduction 

 Questions of individual liberty and its relation to the boundaries and obligations of 

government are among the most fundamental to sociopolitical theory. In examining the merits of 

the State’s intrusion into individual life and regulation and protection of it, the criminal justice 

system becomes a focal point of interest. The vast majority of the modern criminal justice 

system’s exclusive authority lies in its ability to impose both monetary penalties and physical 

incarceration. At the same time, one of the primary complications of the application of justice is 

ensuring that the law and its penalties are enforced equitably across social, cultural, and 

geographic distinctions. As a small case study mapping the various components of the criminal 

system as a whole, my thesis examines the struggle to apply a very specific legal infraction in a 

very specific setting which involves both monetary and punitive consequences.  

 Legal financial obligations, or LFOs, are one of the most common tools utilized by the 

justice system, they are essentially debts imposed by a judge to be paid as part of a criminal or 

civil sentence. They are imposed regularly and for myriad reasons—for restitution to a victim, 

repayment of the costs of a public defender or jury trial, mandatory drug assessment, DNA 

collection fees
1
—the list of possible LFO components is surprising and the totals are often 

immense. A study of LFOs imposed in Washington State found that the mean amount of an LFO 

in 2004 was $2,540 and that the amount imposed was only increasing.
2
 If someone is unable to 

pay the entirety of an LFO at once the sentencing judge orders monthly incremental payments. 

Because these monthly payments are court-ordered a judge is allowed to impose strict penalties 

in the event of an individual’s nonpayment; in Washington State a judge may impose up to 60 

 
1
 Lohrmann p.1 

2
 Harris et al. (2008), p. 20 



 

2 

 

days incarceration for each act of nonpayment
3
 as long as the nonpayment is judged to be 

intentional and therefore an act of contempt towards the court.
4
 

 While this corner of criminal procedure may seem relatively innocuous and 

unexceptional, an examination of the procedure of applying LFOs on the local level will 

illuminate the boundaries and conflicts between the ethical and practical dimensions of judicial 

discretion as well as the serious and often ignored consequences of legal debt and its 

enforcement. When the dust settles, this examination should provide a novel approach to 

understanding the fundamental disconnect between the intent of law and the theoretical demands 

of justice with the actual application and lived experience of those who are forced through the 

machine-like system of criminal procedure.  

The criminal justice system is one of dizzying complexity but simple design; it exists to 

ensure that the law, and by extension justice, is upheld. But in an instance where the system 

places an often inescapable financial burden on those who cross it, each actor ends up ‘pointing 

the proverbial finger’ and placing the blame on their counterparts. Judges find they are bound by 

statute to impose onerous penalties, prosecutors and legislators claim the public mandate requires 

them to be tough on crime and to ensure that the guilty repudiate their violations to society, and 

individuals facing the court feel powerless and victimized by circumstances beyond their control. 

The results of overzealous government action and an underdeveloped examination of the 

seemingly routine consequences are bureaucratic gridlock, widespread frustration, and an 

ultimate miscarriage of law and justice.  

 
3
 Schacht p.5 

4
 Revised Code of Washington (RCW) 7.21.010 
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The conclusion of this case study will show that Walla Walla Superior Court’s LFO 

enforcement procedures are illegal, impractical, and unethical. The first section will outline the 

relevant laws and court cases and apply them to Walla Walla Superior Court’s specific 

procedures. The next section will expose these laws and procedures to an analysis of judicial 

decision-making. Relying heavily on one-on-one interviews with key actors in the court system 

as examined through the lens of normative political theory, this section will ponder the 

practicalities and merits of LFO enforcement procedure, judicial discretion, and its 

inconsistencies. The final sections will situate the relevance of this specific subject and locality’s 

realities within the wider framework of legal debt, criminal justice, and the unending trials of 

ensuring both maximum liberty and maximum responsibility.  

 

II. Research Methodology 

 As this thesis project is most primarily centered on the actions of the Walla Walla 

Superior Court, much of the empirical findings and underlying theory are dependent on my 

observations while attending sentencing and arraignment Court dockets and three interviews I 

conducted with principal actors in the Court system. In late February and early March I spoke at 

length with attorney Gail Siemers and Judges Donald Schacht and John Lohrmann.
5
 Ms. Siemers 

is a private attorney who has contracted with the County for the last eighteen years as a public 

defender. Ms. Siemers handles half of the felony cases and all criminal sentence violations.
6
 She 

personally represents almost every single individual who appears in Court for LFO nonpayment 

 
5
 These three professionals were incredibly welcoming and generous with their time. They were open and 

forthcoming, and this thesis would not have been possible without their cooperation. 
6
 Siemers p.1 
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and has for over a decade, thus her perspective and expertise were key to an accurate 

understanding of how the system functions. 

 After speaking with Ms. Siemers I interviewed both Walla Walla Superior Court Judges 

in their chambers. Together, these two preside over every felony case as well as every civil 

action over $50,000
7
, and they hear appeals from the District Court. These two judges perform 

essentially the same function; in addition to presiding over trials, they switch between certain 

duties such as the Monday afternoon sentencing and arraignments docket and morning first 

appearance dockets. They are elected, non-partisan county officials who serve four year terms, 

both are up for election in 2012. Judge Lohrmann was first elected in 2008 and Judge Schacht in 

1988.
8
 In the last three elections Judge Schacht has been unopposed.

9
 The judges have many 

diverse responsibilities and duties, but among their most common and most serious is to sentence 

and enforce criminal penalties.
10

  

 

III. Overview: Examining Laws and Rulings 

A determination of the legality of Walla Walla Superior Court’s practices must first begin 

by sketching the historical progression of the relevant law and policy. The criminal system is 

bound and structured by two distinct sources of law: (1) statutory law that comes from either 

legislation or the direct democracy process, and (2) case law originating from the body of 

previous court decisions, known as stare decisis or judicial precedent. A local municipal (city) or 

 
7
 In addition, Scott Wolfrom, a private attorney, contracts with the County as a Court Commissioner to handle 

certain types of cases including domestic and family law. See Lohrmann p. 6-7 
8
 Schacht p.4; Walla Walla County Auditor 

9
 Walla Walla County Auditor 

10
 Washington State Superior Court Criminal Rule 7.2 
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superior (county) court must navigate these sources of law as they emerge from the Federal, 

State, and local level. Federal laws, State statutes, and case law all apply to the imposition and 

enforcement of LFOs in Walla Walla County.     

A primary and defining law that applies to court-mandated repayment of debts requires 

that the governmental institutions that fall within its jurisdiction do not imprison individuals 

solely as a punishment for an outstanding debt. The Washington State Constitution is clear on 

this: “There shall be no imprisonment for debt, except in cases of absconding debtors.” 
11

 This 

provision originates from the historical reality of so called ‘debtors’ prisons,’ where a creditor 

(usually an outside creditor, not the Court itself) could bring charges against a debtor and the 

debtor could be incarcerated in order to coerce repayment, punish the offense, and as a method of 

deterrence to encourage other debtors to repay.
12

  

Incarceration of debtors was practiced in England from feudal periods up until the 19
th

 

century
13

 and was imported to colonial America as part of common law doctrine.
14

 Though 

debtors’ prisons existed in all of the colonies, the enlightenment and reformist thinking of the 

18
th

 and 19
th

 centuries led to restrictions on the powers of creditors; conventional wisdom began 

to regard debtors’ prisons as impractical and immoral.
15

 In England, the legal authority of 

creditors was gradually limited through a series of reforms starting in 1831 and debtors’ prisons 

were eliminated in 1883.
16

 Though neither the executive or legislative branches of the United 

States Federal Government explicitly abolished debtors’ prisons, the practice received 

 
11

 Washington State Constitution Art. 1 Sec. 17 
12

 Randall p.93 
13

 Omar p.11-13 
14

 Omar p.19 
15

 Coleman p. 250 
16

 Omar p.14 
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widespread attention during the first half of the nineteenth century. Abolition was spearheaded 

first by northern states and gradually moved southward. Massachusetts abolished debtors’ 

prisons in 1811, and Georgia was the last state to abolish in 1858,
17

 long before Washington was 

even granted statehood in 1889.
18

 

The equal protection clause of the Fourteenth Amendment, ratified in 1868, solidified the 

notion that punishing people solely for involuntary indebtedness, a situation often perceived to 

be beyond the control of the debtor, was antithetical to the modern conception of justice.
19

 The 

equal protection clause might seem irrelevant to the issue of LFOs, because the system of 

debtors’ prisons had been abolished. However, into the twentieth century imprisonment for court 

debts crept back into the criminal justice system when governments themselves began imposing 

fines and fees, and the practice has since become more widespread and controversial.
20

 The 

juridical problems associated with this practice were recognized by the U.S. Supreme Court a 

century after debtors’ prisons were phased out. The Court held, in Williams v. Illinois (1970), 

“that the equal protection clause is violated whenever the denial of a fair opportunity to pay a 

fine [solely] results in [extending] imprisonment beyond the statutory maximum.”
21

  

Though Williams was the foundational case in the consideration of the government’s duty 

to ensure equal protection in nonpayment of fines and fees, the Court did rule in 1974 that 

criminal systems’ could force individuals to repay the state for the cost of their public defender
22

, 

thus solidifying the legality of repayment schemes in the criminal justice system. In the wake of 

 
17

 Randall p.50,104, 243 
18

 Washington State Constitution Article XXXVII Section 7 
19

 McMaster p.66 
20

O’Malley p.549 
21

“Fining” p.1282 
22

 Fuller v Oregon (1974) 
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Williams, The Supreme Court expanded the boundaries of government’s duties the following 

year in Tate v. Short (1971) and then again in Bearden v. Georgia (1983). The Court in Tate 

mandated that fines cannot be converted to incarceration solely because of indigency
23

, 

eliminating the contingency in Williams that would allow incarceration for nonpayment as long 

as it did not exceed the statutory maximum for the originally sentenced crime.  

the same constitutional defect condemned in Williams also inheres in jailing an indigent 

for failing to make immediate payment of any fine, whether or not the fine is 

accompanied by a jail term and whether or not the jail term of the indigent extends 

beyond the maximum term that may be imposed on a person willing and able to pay a 

fine.
24

 

 

However, the Supreme Court in Tate did leave open the theoretical possibility that incarceration 

could be used as a coercive tool for an indigent if no suitable “alternative means” can be found.  

In Bearden the Court is even more unequivocal on the illegality of incarceration of an 

indigent for nonpayment: “If a State determines a fine or restitution to be the appropriate and 

adequate penalty for the crime, it may not thereafter imprison a person solely because he lacked 

the resources to pay it.” Writing for the majority, Justice O’Connor created a three-part inquiry 

outlining the circumstances under which incarceration for nonpayment would be constitutional. 

The ruling places the initial burden on the State to determine that (1) “the defendant has willfully 

refused to pay the fine or restitution when he has the resources to pay” or (2) “has failed to make 

sufficient bona fide efforts to seek employment or borrow money to pay” or (3) “alternative 

measures of punishment are not adequate to meet the State's interests in punishment and 

 
23

 The terms ‘indigency’ or ‘indigent’ are here used interchangeably with ‘poor’ or ‘unable to pay’, though a 

discussion of what indigency means in the context of repayment is found in the analysis of Judge Lohrmann’s 

conception of ability to pay on p.12. The Supreme Court has repeatedly used the term ‘indigent’ to mean a person 

who does not have the means to pay a fine or afford their own counsel. See Western (1969) p. 796 and p.799 
24

 Tate v. Short, 401 U.S. 395 (1971) 
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deterrence.” This third consideration echoes the ruling in Tate which necessitated that the Court 

must first look to any available alternative means before imposing incarceration. 

Bearden highlighted the necessity that in order for incarceration to be legal and logical, it 

must only be instituted in situations where nonpayment was willingly committed: “[i]f the 

probationer has willfully refused to pay the fine or restitution when he has the means to pay, the 

State is perfectly justified in using imprisonment as a sanction to enforce collection.” Though the 

mandate in Bearden undeniably places the burden on the State to make a determination regarding 

indigency before enforcing nonpayment with incarceration, the fact of the matter is that courts in 

Washington State and numerous other states
25

 have repeatedly violated this constitutional 

prohibition. In Washington, the State appellate system has been forced to apply the constitutional 

principles and Supreme Court precedent to the specific laws and procedures within the State and 

its counties.   

This thesis focuses most specifically on the procedures of Walla Walla Superior Court, 

and this analysis of the law demonstrates that the Superior Court does not adequately consider 

individuals’ financial status before sentencing incarceration for nonpayment of LFOs. In this 

court system, individuals are not directly incarcerated for failure to pay their LFOs but for 

‘failure to comply’ with a court order, or contempt of court. Most basically, civil contempt of 

court is a judicial tool to enforce the authority of the court, “the ruling is the sternest remedy a 

judge can impose on ‘bad behavior’”.
26

 It is a coercive sanction as opposed to a punitive sanction 

and exists essentially as a tool to motivate compliance. Therefore individuals are not imprisoned 

 
25

 Alexander, Sarah, et al. have a lengthy discussion of how numerous state courts attempt to reinstitute 

incarceration for nonpayment using a variety of legal mechanisms.   
26

 McElroy 
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for failure to pay per se but since the LFO was a component of their sentence they are 

imprisoned for failure to comply with a provision of their sentence, an act of contempt towards 

the court. 

The Revised Code of Washington (RCW), Washington State’s legislative law, requires 

that judges impose up to 28 different fines and fees
27

 but first mandates that the judge must 

decide whether the defendant “is or will be able to pay” before imposing these fines or fees.
28

 

The law also requires that contempt of court be “intentional” disobedience of court orders
29

 and 

that the repayment may not constitute a “manifest hardship”
30

 upon the defendant or their family. 

In fact, the RCW specifically states that an act of nonpayment is not necessarily contempt of 

court and that courts have the authority to reduce and eliminate debts under those 

circumstances.
31

 

In State v Curry (1992), the Washington State Supreme Court set strict rules regarding 

contempt of court procedures for enforcing and coercing payment. “A repayment obligation may 

not be imposed if it appears there is no likelihood the defendant’s indigency will end [and] the 

convicted person must be permitted to petition the court for remission of the payment of costs or 

any unpaid portion.”
32

 In Smith v. Whatcom County Dist. Court (2002) the same court reiterated 

its earlier ruling and cut straight through the distinction between incarceration for contempt of 

court and incarceration for nonpayment. The ruling highlighted the importance of distinguishing 

between a defendant willfully refusing to pay and a defendant who is truly unable to pay. The 

 
27

 Alexander et al. p.66 
28

 RCW 10.01.160 (3) 
29

 RCW 7.21.010 
30

 RCW 10.01.160 (4) 
31

 RCW 10.01.180 (4) 
32

 State v. Curry, 118 Wn.2d 911, 918, 829 P.2d 166 (1992) 

http://www.mrsc.org/mc/courts/supreme/118wn2d/118wn2d0911.htm#118wn2d0911
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case explicitly interprets the ‘intentional’ clause in the RCW governing contempt of court as a 

determination that one must have the ability to pay a fine before they can willfully violate their 

sentence.  

A defendant may not be jailed for nonpayment of a fine where the failure to pay is solely 

because of indigence. On the other hand, [the Court quotes Bearden]"[i]f the probationer 

has willfully refused to pay the fine or restitution when he has the means to pay, the State 

is perfectly justified in using imprisonment as a sanction to enforce collection."
33

 

 

This decision is of key importance because it clearly places the burden on the government to 

inquire into the willfulness of nonpayment, to ensure that an individual should have the ability to 

pay.  

Though the ruling explicitly did not require the Court to make formal findings of 

indigency, “the record must show that all less restrictive alternatives ... failed”
34

 before it can 

impose incarceration.  This statement is critically important for two reasons. First, it forces a 

court to document that incarceration was the last available means of coercion before imposing 

the sentence, which in itself requires the court to make some sort of formal finding regarding the 

individual’s indigency, since the most obvious, least restrictive alternative would be to seek out 

and claim any available assets of the contemnor. Secondly it interprets the exception created in 

Tate and Bearden that incarceration can still be used if there is no available alternative as a 

mandate for the State to actually attempt other alternative forms of coercion before imposing 

incarceration. After searching through numerous Federal and Washington State cases regarding 

contempt for nonpayment, I was unable to find any alternative, less-restrictive forms of coercion 

besides seizing assets to pay for debts.  

 
33

 Smith v. Whatcom County Dist. Court 111 147 Wn.2d 98 (2002)  
34

 Ibid.. 
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What is apparent though is that in the event that a court feels it has exhausted all other 

options, the coercive purpose of civil contempt only allows incarceration for nonpayment as long 

as it is likely to serve that purpose. In 1985, a Federal Court of Appeals illustrated this 

distinction: 

Once a court becomes convinced that the contemnor will steadfastly refuse to comply 

with the terms of the contempt citation, the court is obligated to release him since 

incarceration would no longer serve the purpose of the civil contempt order -- coercing 

compliance.
35

 

 

Thus no matter if incarceration is used as a last resort for the indigent debtor or as a tactic to 

coerce the compliance of a debtor who has the ability to pay, incarceration can only legally last 

so long as a judge can reasonably believe that it will actually result in fulfilling payment. 

  

IV. A Legal Analysis of Statutes and Discretion 

 What these cases demonstrate is that the law sets strict and unequivocal requirements to 

ensure that courts protect individuals’ constitutional rights; the court cases draw a distinct line 

between the legality of enforcing a court-mandated action that is within someone’s power to 

perform and incarcerating someone solely for their functional lack of financial resources. 

However, since the State Supreme Court does not require formal findings or create requisite 

standards of indigency in these types of cases, the trial courts have considerable discretionary 

power in determining what exactly constitutes ‘ability to pay’ and ‘willingness’ and therefore 

‘intentional’ contempt. What the prior analysis of legal background proves is that a concrete set 

of court rulings largely invites judicial discretion to act as the arbiter of individual’s fates and 

fortunes.  

 
35

 US v Jenkins, 760 F.2d 736  (1985) 
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 In the judges’ own words, it is uncontested that a massive ‘gray area’ exists when it 

comes to judicial discretion and determining ability to pay.
36

 After speaking with both Superior 

Court Judges and attending their sentencing dockets, their narrative of the courtroom seems to 

fulfill the requirements laid out by Smith and its predecessors; the judges hold a show cause 

hearing, they ensure that defendants have counsel, they perform at least a cursory inquiry into a 

defendant’s financial situation and requisite ability to pay, and they seem to believe that all other 

reasonable alternatives have been exhausted.
37

 Thus, I was made aware of a fundamental 

disconnect; both judges demonstrated their knowledge that an individual is not in contempt 

unless they willingly, intentionally disobey the court order by neglecting a payment.
38

 And yet, 

at the same time the threshold they use to gauge the willful nature of an individual’s (in)action 

falls far short of both the spirit of the law and an appeal to common sense.  

 Though the fuzzy legal rhetoric of volition and willingness that judges must apply to 

concrete cases is itself problematically obscure, the term ‘indigent defendants,’ while seemingly 

equally subjective, could offer a ray of hope to those looking for clarity and objectivity in 

deciding willfulness of nonpayment. The RCW uses the same term ‘indigent defendants’ to 

decide who is eligible for court-appointed counsel. In this case, the Supreme Court does require 

formal findings and the State has set up a regimented system with which to regulate the 

appointment of public defenders. The RCW
39

 mandates that all criminal defendants who request 

a court appointed attorney are screened for indigent status in order to determine whether they 

need a public defender and whether/how much they can contribute to the cost of their defense. 

 
36

 Schacht p.3; Lohrmann p.10; Siemers p.6 
37

 As required by Smith v. Whatcom County Dist. Court (2002) 
38

 Schacht, p. 3; Lohrmann, p.2-3 
39

 RCW 10.101.020 (1) 
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The RCW also provides a clear system for determining indigency in this arena; if individuals 

receive poverty-related federal benefits, are involuntarily committed to a mental institution, or 

have insufficient assets, they are declared indigent.
40

 

The Office of the Public Defense (OPD)’s Criteria and Standards for Determining and 

Verifying Indigency
41

 provides the asset level necessary to qualify for indigency. The calculus 

used asks defendants to account for their assets, income, public assistance, liabilities, and 

expenses and then subjects their net assets to one hundred twenty-five percent or less of the 

current federally established poverty level. In 2012 a single individual would qualify if they 

made less than $13,963.
42

 According to the State, approximately 90% of those who apply for 

indigent status through this program are found to be indigent. In Walla Walla Superior Court, 

neither judge questioned the veracity of indigency under these circumstances and treated the 

appointment of a public defender as an almost automatic function of the court.
43

  

A determination of inability to pay for a private attorney does not necessarily mean that 

someone is incapable of paying their LFOs. While hiring counsel usually necessitates an 

individual to pay the entirety up front, LFOs are paid in small monthly increments.  However, 

since the average LFO is over $2,000
44

 and in most cases the County Court charges only $750
45

 

for counsel, it would seem reasonable to assume that some variation of the existing criteria to 

determine indigency could adequately quantify ability to pay monthly LFO payments and their 

compounding interest. 

 
40

 RCW 10.101.020 (3) 
41

 Kuriyama p.2 
42

 Dept. of Health and Human Services 
43

 Schacht p.7; Lohrmann p.6 
44

 Harris et al. (2008), p. 20 
45

 Lohrmann p.4 
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An examination of court procedure reveals that determining indigency for counsel is 

bound up with considerations of pragmatism. Since the court cannot prosecute without providing 

counsel, it is to the court’s advantage to designate individuals as indigent and then bill them for 

the costs of counsel at sentencing in the form of an LFO. While courts do not hesitate to make 

formal findings and apply a concrete standard in the case of appointing counsel, no such 

procedure is levied in determining ability to pay fines. The State’s requirements for indigents in 

the criminal justice system and the Judges’ actions towards indigent defendants appear to 

represent a double standard.   In an attempt to explain the distinction between indigency when 

seeking a public defender and indigency when seeking relief from enforcement of LFOs, Judge 

Lohrmann acknowledged that he treats indigency as ability to pay at the present time for a public 

defender and capability of paying at some possible date for an LFO.  

Just because a person’s indigent doesn’t mean that they don’t have the capability. And 

that’s really what that most recent case
46

 said. You have to look at whether or not the 

person has the capability either now or in the future. So just because somebody doesn’t 

have money right now, doesn’t have a job right now, doesn’t make very much money 

right now, doesn’t mean they won’t be able to in the future.
47

 

 

Judge Lohrmann’s admonition at this point is revealing, but after providing me with a copy of 

State v Bertrand (2011), a recent State Court of Appeals case he referenced, I found that his 

interpretation of the relevant procedural facts of the precedent was inaccurate. A closer look 

negates his argument that ability to pay can be redefined as capability to pay in regards to LFOs.  

 
46

 At the end of our interview Judge Lohrmann provided me with two cases from his file on LFO nonpayment; State 

v. Bertrand 165 Wn. App. 393 (2011) and a motion in State v Dyer No. 27914-6-III (2009) from the State Court of 

Appeals in which they denied an LFO appeal on grounds that, sans attempts at collection of a debt, a motion to 

dismiss is premature.  
47

 Lohrmann p.4 
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 The Court in Bertrand cited the precedent of State v. Baldwin (1991) in determining that 

the relevant considerations were “the total amount owing, the defendant’s past, present, and 

future ability to pay financial legal obligations, including the defendant’s financial resources 

and the likelihood that the defendant’s status will change.”
48

 Because Baldwin’s precedent also 

includes future ability to pay as a relevant consideration, Judge Lohrmann felt that capability was 

an acceptable standard for determining indigency. However, a closer reading of Baldwin 

elucidates the fact that Lohrmann’s interpretation misreads the relevant facts surrounding the 

case and consequently the applicability of its precedent; Mr. Baldwin was appealing the 

imposition of the LFO at its original sentencing, not a determination of inability to pay during a 

show cause hearing for contempt or another instance when the Court meant to collect on a 

previously sentenced debt. The ruling in Baldwin stipulates that: 

The meaningful time to examine a defendant’s ability to pay costs is when the 

government seeks to collect the obligation. Wash. Rev. Code 10.01.160 provides that at 

the time payment is to be enforced a defendant will not be held in default if such payment 

will impose a ‘manifest hardship’ on a defendant or a defendant’s family. A defendant 

may petition a trial court at any time for remission or modification of the payments on 

this basis. Through this procedure a defendant is entitled to judicial scrutiny of his 

obligation and his present ability to pay at the relevant time. In contrast, the inquiry at 

sentencing as to future ability to pay is somewhat speculative and does not necessarily 

threaten incrimination.
49

 

 

In stark contrast to the precedent set in Baldwin, when the County Superior Court holds a show 

cause hearing for contempt in nonpayment of an LFO it is most definitely the “relevant time” for 

a judge to scrutinize the present ability to pay. The ruling in Baldwin argues that capability is an 

acceptable standard when the LFO is sentenced because there is always an opportunity to contest 

ability to pay at a later date. The show cause for ‘failure to comply’ proceedings of which Judge 

 
48

 State v. Baldwin, 63 Wn. App. 303 (1991) 
49

 Ibid. 

http://www.lexisnexis.com/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T14370897723&homeCsi=10841&A=0.4447706311527567&urlEnc=ISO-8859-1&&citeString=63%20Wn.%20App.%20303,%20312&countryCode=USA
http://www.lexisnexis.com/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T14371091726&homeCsi=10841&A=0.29813809938163627&urlEnc=ISO-8859-1&&citeString=WASH.%20REV.%20CODE%2010.01.160&countryCode=USA
http://www.lexisnexis.com/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T14370897723&homeCsi=10841&A=0.4447706311527567&urlEnc=ISO-8859-1&&citeString=63%20Wn.%20App.%20303,%20312&countryCode=USA
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Lohrmann and I were discussing are the very opportunities Baldwin mentions, where scrutiny of 

“present ability to pay” should be the defining standard. 

 Judge Schacht and Judge Lohrmann do not meet this standard. During my interviews 

with both of the Superior Court judges, it became clear that if they felt there was ever the 

possibility that an individual would have some surplus money beyond the necessities of survival, 

that it was their primary, solemn duty to pay the court. Judge Schacht told me he was hesitant 

ever to rule that someone was unable to pay because it was possible they would win the lottery; 

the only example of a situation where he waived an LFO was when someone was on their 

deathbed.
50

 The ruling in Baldwin invalidates this line of thinking; it exposes the fact that the 

Walla Walla Superior Court does not fulfill the mandate of the equal protection clause and 

imposes what is likely a manifest hardship on many individuals.   

 Unfortunately, my research of the Superior Court’s practices illuminates the fact that the 

County does not sufficiently analyze ability to pay, and enforces LFO nonpayment with 

incarceration. Ms. Siemers showed me the case file of a client who had a show cause hearing the 

week we met. The client’s LFO was $1800, which she characterized as a comparatively low 

total. When I commented that he was on an extremely low, $10 per month, payment plan, Ms. 

Siemers said that “this person is quite indigent and in fact is known to the Court and known to 

the County as being indigent for years and years and years. He’s probably on social security.”
51

 

When asked if clients such as this one would ever be able to waive their LFOs, Ms. Siemers 

expressed dismay at the Court’s unwillingness to remove a LFO; “the judges believe that it’s 

 
50

 Schacht p.7 
51

 Siemers p.3-4 
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almost impossible to say for sure somebody cannot afford it.”
52

  This conclusion is supported by 

the way in which the judges discussed verifying a defendant’s financial resources in court. Both 

judges indicated they felt a significant skepticism towards the testimony of individuals, who 

come before them, on matters relating to their financial welfare.
 53

 Judge Schacht remarked that, 

“usually you know you’re only seeing the tip of the iceberg…you have to look beyond simply 

what they tell you.” Both judges seemed to assume that they were habitually misled in response 

to inquiries about ability to pay. Both judges claimed to fulfill the letter of the law – following 

the basic requirement set in Bearden (they made some sort of inquiry into an individual’s 

vocation and living situation in every case). Nevertheless, they systematically refuse to believe 

the results. This disconnect proves that the intent and mandate of State and Federal law, ensuring 

that payment of an LFO is not a ‘manifest hardship’, is lost when left in the hands of the judges 

in the Superior Court system in Walla Walla. Though both judges felt that they had considerable 

interpretive latitude in deciding indigency and enforcing nonpayment, the Court precedent in 

Washington State and the statutory definitions of indigency clearly require them to rule with 

more then a skeptical dismissal of all the evidence available to them. As the preceding analysis 

documents, the Superior Court Judges in Walla Walla County refuse to adequately recognize 

indigency when it is before them and any actions used to coerce repayment are therefore illegal. 

 

V. Socioeconomic Realities and the Tyranny of Law’s Application 

The common conception is that the jail time imposed for a crime allows offenders to ‘pay 

their debt’ to society, but there is a ‘second tier’ of offenders, those without financial means, who 
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are still paying their proverbial debt long after their original sentence is over. In order to truly 

understand the magnitude of the imposition and enforcement of LFOs on the community and the 

actual effects of the Court’s policies, the next sections will shift away from a legal analysis. 

Whereas the previous sections of this thesis presented legal arguments condemning the actions of 

the Superior Court, the rest will utilize both empirical and theoretical measures to accomplish 

two goals. First, I will estimate the actual impact this phenomenon has on the individuals who 

are affected by the provisions of LFO enforcement. Because of the frustration of continued 

criminal charges, the financial liability of debt, and the loss of liberty of incarceration, these LFO 

enforcement policies often become an incredibly complex barrier to successfully re-entering 

society after a criminal conviction. In light of this, the final section will examine the merits of the 

laws themselves and will question the Judges’ discretion in enforcing the laws in the manner 

they do.  

A primary step in understanding LFO enforcement in Walla Walla County is an attempt 

to estimate the actual frequency of incarceration for nonpayment. Though technically 

incarceration is for contempt of court, incarceration as a result of LFO nonpayment happens in 

two ways; either a judge issues an arrest warrant because an individual failed to show at a 

hearing or a judge imposes time for contempt at the hearing. The former case is more frequent; 

while Judge Lohrmann assured me that everyone picked up on a warrant is seen by a judge by 

the next day
54

, in a follow up email Ms. Siemers claimed that it could take up to two weeks 

before they would be placed on the docket.
55

 If someone picked up on a warrant had the $500 

necessary to post bail, that person would not have to spend a night in jail. But of course since 
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most people with outstanding LFOs likely do not have that amount available, most end up having 

to wait until they can be processed and sit through the queue to be placed on the next available 

docket. In this way, the vast majority of those who are issued bench warrants must sit in jail 

without any inquiry into their ability to pay having taken place while they wait to plead their case 

in front of a judge. While those with $500 wait with their liberty intact, those without financial 

means are at the mercy of the procedural backlog of the County. 

Individuals can also be incarcerated for failure to pay after they come in front of the 

court. Additional time can be added by a judge in order to coerce those who the Judge feels are 

refusing to pay. This doesn’t appear to happen nearly as regularly, though in our interview Ms. 

Siemers verified that it is a practice of the Court.
56

 Judge Schacht also admitted to the practice 

but contended that he rarely imposed incarceration as a means for coercing habitual offenders 

and Judge Lohrmann denied ever using incarceration to enforce LFOs.
57

 

However, because the majority of individuals incarcerated for contempt had violated 

other terms of their sentence in addition to LFO nonpayment, the impact of LFO enforcement on 

its own is somewhat hard to measure. In an attempt to gain a more complete understanding of 

how often incarceration is employed by the Court I sat in on a sentencing docket for both judges; 

I found that both issued warrants for the arrest (and resulting incarceration) for those who failed 

to appear, but in my limited firsthand experience I did not see either judge sentence a penalty of 

incarceration for LFO contempt. Short of requesting the record
58

 for every individual who passed 
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through the doors of the county jail it was difficult, if not impossible to accurately gain an 

empirical understanding of the frequency of the penalty’s use. In order to find more definitive 

proof I was forced to look in other sources.  

A casual look at Walla Walla County’s publically available online Inmate Jail Roster
59

 in 

April 2012 shows that over one third of jail inmates are sentenced with at least one count of 

‘failure to comply’ with a court order. This charge means that an individual has broken at least 

one of the terms of their sentence; they could be missing a payment of an LFO, have failed to 

contact a parole officer, or failed to show up for court-mandated treatment, but considering that 

six of the ninety inmates in the County Jail were charged solely with ‘failure to comply’ and had 

a bail amount ranging between $600 and $11,100, it is clear that dealing with those who do not 

abide by the terms of their sentence takes up a significant amount of the Court’s time.  

In a follow up email to my initial interview, Ms. Siemers verified the frequency of LFO 

incarceration and the predominance of incarceration for procedural backlog of processing debt 

enforcement as opposed to further time imposed as a method of coercion.  

The number [of people incarcerated] varies due to who has been picked up on all the 

warrants issued. They rarely keep them past the days necessary to have a hearing on the 

next regular docket before their sentencing judge. So that could be 14 days or so. We 

might have nobody in jail on failure to comply or fifteen depending on who was arrested 

for an additional criminal matter and their warrant status and how old the warrant is.  

 

They don't usually sit on contempt charges after a hearing. The time will be suspended 

for an incentive. So few are there ever just for our LFO nonpayment alone. Most are there 

for additional other matters and this incidentally. [But] we have hundreds of bench 

warrants active at any one time on LFOs.  

 

 
visiting the County Clerk’s Office and making a number of these individual requests, it became clear that not only 

would this method of information gathering be impractical but the Clerk’s office would be very resistant and likely 

hostile to a request of this magnitude.  
59
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This last statement truly reveals the existent state of affairs. While incarceration imposed after a 

show cause hearing is probably rare, incarceration as a result of LFO nonpayment is a common 

phenomenon in the county since so many bench warrants seeking the arrest and incarceration of 

debtors are currently active. Because this process results in (possibly weeks of) incarceration 

before a judge is able to make any determination of ability to pay, the Court’s practice of issuing 

bench warrants definitely falls within the legal condemnation above. What this analysis means is 

that incarceration for nonpayment of LFOs is a common reality in Walla Walla County despite 

the rhetoric of the Court. The Court constantly issues arrest warrants to those with outstanding 

fines who are served with a show cause notice or cannot be reached at their last address, a 

practice that Judge Schacht informed me happens “quite often.”
60

 As a tactic to enforce a legal 

debt, arrest and incarceration is a harsh and problematic solution to what is essentially a financial 

and logistical issue.  

At a glance, it would seem to be common sense that collecting debt payments from 

recently released convicts would be a procedural nightmare. The vast majority of individuals 

convicted of crimes are undeniably poor, destitute, and at the lowest point in their lives. Judge 

Lohrmann felt that the financial instability of defendants was self-evident; “they wouldn’t be 

committing crimes if they had any money.”
61

 Ms. Siemers believes that the County “spends way 

more trying to collect the money than we get from the money”
62

 and Judge Schacht agreed. He 

stated that, “if you could put an hourly rate on it [the court’s time taken to enforce LFOs], it may 
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not pencil out.”
 63

 In order to process one case of nonpayment where a defendant is not 

reachable, the procedural burden on the County is immense; the clerk must notify the 

Prosecutor’s office of a missed payment, the prosecutor must file a charge in court, the Judge 

must issue a summons and bench warrant, a sheriff must serve the warrant and make an arrest, 

the jail must hold the defendant until they can be placed on the docket, and then finally the Judge 

can see the defendant and attempt to ascertain why the debt went unpaid, all on the taxpayer’s 

dime.  

Unfortunately, Walla Walla County is largely indicative of a national trend in 

increasingly imposing hard-to-collect fines. The use of financial penalties in the United States 

“bears no resemblance to the use of day fines in Europe or elsewhere.”
64

 Since the 1970s, 

criminal justice systems throughout the country have begun increasingly to impose sanctions and 

therefore rely on repayment of these fines as a primary source of income. Throughout 

Washington State, LFOs are increasingly used, imposed unequally, and present an unsustainable 

burden to one of the State’s most vulnerable populations. 

 The Washington State Minority and Justice Commission, an investigate body of the State 

Supreme Court, issued a report which studied 3,366 cases by Superior Courts throughout the 

state in 2004.
65

 They found that that the LFO repayment mechanism was wildly variable and 

largely unsuccessful.  

Three years post-sentencing, less than 20 percent of the fees, fines, and restitution orders 

had been paid for roughly three quarters of the cases sentenced in the first two months of 

 
63

 Schacht p.8 
64

 Harris et al. (2011), p.528  
65

 Harris et al. (2008) p.8 



 

23 

 

2004… many of those with felony convictions make no LFO payments in the 2-3 year 

period following completion of their confinement sentence.
66

 

 

Not only were most LFOs not paid off in the first 2-3 years post-sentencing, but those with LFO 

payments less than $50 a month were likely to not have paid off their debt even fifteen or twenty 

years later.
67

 In the study, the amount imposed was distinctly different depending on the County, 

the nature of the crime, whether or not it went to trial, and the gender and ethnicity of the 

defendant.
68

 On average, rural counties were far more likely to impose higher LFOs.
69

 Also, 

“drug cases are assessed significantly higher fees and fines than violent cases”
70

 and Hispanic 

defendants, men, and those who refused plea bargains and went to trial were way more likely to 

receive higher total LFOs than their counterparts
71

, “even after taking all other variables into 

account”.
72

 This statistical analysis demonstrates that there was no sound logic in the imposition 

of LFOs in the state and they disproportionately affect different demographics within society. 

Though the Commission studied the entire State, Walla Walla County’s data appears to be fairly 

representative of the statewide results, with devastating consequences for those with LFOs. 

Walla Walla County’s mean LFO imposed in 2004 was $1,507, just $100 above of the State’s 

average.
73

 The study is now eight years old and all indications point to the fact that the current 

reality is only worse; the report found that the median LFO imposed rose $178 in the three years 

between 2004 and 2007.
74
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The statistical data points to the conclusion that LFOs present a serious, intractable 

barrier for most individuals. The report found that 51% of those with LFOs in Washington State 

are under the federal poverty line, 61% have a GED or less education
75

, and the average ex-

convict with an LFO owed over $11,471
76

 due to multiple convictions and interest. It has been 

proven that “those with few economic opportunities turn to crime to supplement their legitimate 

incomes”
77

 and “frustration at blocked opportunities drives the poor to crime”.
78

 It seems only 

logical that an individual who is forced to begin making payments on an LFO 90 days after 

leaving prison (as is the standard in Walla Walla County
79

) would be somewhat desperate and 

financially unstable.  Because the households most likely to contain legal debt are also some of 

the households most likely to be at the lowest poverty levels, these individuals must juggle the 

consequences of not paying their legal debts with food costs, car and mortgage/rent payments, 

and the other debts they are likely to have incurred. 

The existence of an LFO itself becomes another strike against those looking to return to 

normal life. “Legal debt reduces access to housing, credit, and employment”
80

 and because an 

ex-convict must satisfy the terms of their sentence and probation before they are able to regain 

their civil rights, outstanding LFOs further the alienation many ex-convicts feel as they attempt 

to reintegrate into society. While no doubt a secondary consideration to liberty and financial 

standing, the reinstitution of civil rights has a “symbolic and psychic importance…[it’s proven 
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that] restoration of voting rights aids reintegration and reduces recidivism”
81

. More importantly, 

the outstanding nature of this provision means that those with LFO payments cannot apply to 

have their crimes expunged from their records. Felony records significantly limit employment 

prospects, and individuals with LFOs often have to accept wage garnishments if they ever do 

land a job.  “Employers generally dislike hiring those whose wages are garnished because of the 

cumbersome bureaucratic processes this entails.”
82

 From employment to housing to civil rights, 

most aspects of normal civic life are significantly strained by the presence of debt. 

In light of the vast consequences of imposing legal debt, it might seem almost 

unquestionable that the LFO system should be scaled down and reformed. But in order to 

understand why the Court feels that it is forced to resort to these measures of enforcement, it is 

important to keep in mind the omnipresent financial considerations that every state confronts, 

and the ways in which it seeks to make policy decisions that will make positive contributions to 

the financial welfare of the state. The Superior Courts are funded jointly by the various counties 

and the State, and in a time where budgets are continually being constricted and entire agencies 

of the State government are on the theoretical chopping block
83

, schemes that attempt to force 

convicts to pay for the system that convicts them are met with increasing favor, even if they 

aren’t practical in their actual application.
84

 The very purpose of many LFOs is to repay various 

government costs in the criminal system and shift the burden from the victim and taxpayer to the 

guilty offender.
85

 Of the “28 separate fines and fees that a judge may impose on a criminal 
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defendant, depending on the offense and sentence”
86

 imposed in Washington, the most common 

are the $500 victim assessment fee and victim restitution, neither of which can be waived by a 

judge.
87

 Though most of the other fees can be waived and a judge is always able to remove 

interest on a debt as an incentive to produce payment, County Court systems have become 

accustomed to LFO payments as a supplementary funding measure. The ACLU’s extensive 

report on LFO enforcement characterized the situation in the following way: 

Imprisoning those who fail to pay fines and court costs is a relatively recent and growing 

phenomenon: States and counties, hard-pressed to find revenue to shore up failing 

budgets, see a ready source of funds in defendants who can be assessed LFOs that must 

be repaid on pain of imprisonment, and have grown more aggressive in their collection 

efforts. Courts nationwide have assessed LFOs in ways that clearly reflect their 

increasing reliance on funding from some of the poorest defendants who appear before 

them.
88

 

 

While on one hand it seems logical to require those who break the law to provide financial 

support for the system that holds them accountable to its laws and regulations, legal debt is a 

serious barrier for individuals who seek to free themselves from the criminal justice system. It is 

also clear that most of those with LFOs represent the poorest sections of society. “Legal debt is 

especially injurious; unlike consumer debt, it is not subject to relief through bankruptcy 

proceedings.  Possession of this debt, in turn, reduces access to housing, credit, educational 

loans, and employment.”
89

 In this way, legal debt represents the most formidable challenge for 

the segment of the population least likely to be able to overcome it; and it is part of the reason 

why recidivism rates are so high in America. In light of its negative consequences and the costs 
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of its imposition and enforcement, it is hard to see the widespread imposition of legal debt as 

anything but misguided policy. 

 

VI. The Virtue of Judicial Discretion 

 

Because the criminal justice system deals almost exclusively with poor people, it is out of 

sight and out of mind for most Americans. They do not know what happens in the 

criminal courts. They may assume that it is operating justly and fairly, or they may not 

even think about it.
90

 

 

 

There is a two-tiered system of re-entry for those with criminal convictions and legal 

debt; some are able to breeze through the system due to their financial stability or support 

network, and on then there are those who are disadvantaged at every turn because of their 

financial insolvency. In light of this reality, this thesis will finally turn to an inquiry of why the 

system functions in the manner it does in order to most fully examine the issue from all sides.  

When I asked Judge Schacht his opinion of why LFOs were aggressively enforced even though 

the enforcement likely costs the Court more effort than the Court gained in revenue, he seemed 

to believe that it was merely a matter of law and duty, as if it was not his place to actively 

manage the Superior Court’s justice system but merely play his pre-set role. He said, “Yes, we 

spend a lot of time on it, but we’re all salaried, we’re all getting paid to be in court on that day 

doing something [anyway].”
91

 However, what he neglected to mention was that Walla Walla 

Superior Court also has to hire a Court Commissioner to handle almost a third of the County’s 

felony caseload because the two judges alone cannot handle all the cases currently in the County 
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criminal system. In reality, it seemed that the two County judges choose to deal so heavy-

handedly with debtors because they felt paying their debt was their just desert, no matter what 

the circumstances.  

Underneath the questions of financial hardship and employment status, I discovered that 

everybody I spoke with seemed to feel that those who did not pay were not truly incapable as 

much as apathetic about their own lives. Ms. Siemers felt that many of her clients had 

internalized a persona of “learned helplessness”
92

; they had been dependent upon government 

assistance or had amassed such large amounts of legal debt for so long that the concept of 

financial stability and self-sufficiency no longer seemed a plausible goal to them. Both Judges 

Schacht and Lohrmann conceded that their primary frustration was not that the system was 

broken or that so many individuals were poor, but rather that a large portion of criminal 

defendants were unwilling to take responsibility for their actions. Judge Lohrmann considered 

the entire concept of forgiving offenders or finding alternatives to repayment as betraying the 

duty offenders had to the State; “we can’t make excuses for people and excuse them just because 

they’re reluctant or unwilling or don’t want to pay.”
93

 Judge Schacht stated that, “it’s easier in 

my opinion for somebody to avoid their responsibility and find a job and make the payments, 

then to just go to jail.”
94

 He continued: 

Many of the people as I indicated before, will be on some kind of a disability program, 

mental health issues or physical issues or drug addictions or you know they’ll have 

hepatitis, heart problems, a broken back, it never seems to end. And then they claim that 

because of that disability they can’t work. That may or may not be true.
95
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These statements represent the legitimate and reasoned opinions of experienced, elected officials, 

but undoubtedly they also reflect a lot of frustration with the types of individuals who 

continually find themselves entrenched within the criminal justice system. It felt as if the judges 

were insulted by the way these individuals treated the Court and its authority; they felt that those 

sentenced with an LFO had a duty imposed on them, and the Court simply had a corresponding 

duty to enforce that duty despite the adverse consequences it might have. 

In order to more fully comprehend the Judges’ conception of the authority of the Court 

and defendants’ duty to responsibly obey, it is helpful to analyze the actions and motivations of 

the Judges within various academic theories of moral jurisprudence. In two distinct works, 

Lawrence Solum surveys three of the most widely accepted models of moral thought in relation 

to public policy and extensively adapts one to the task of judicial decision-making. These three 

theories-- deontology, utilitarianism, and virtue ethics
96

-- create radically different calculi for 

determining the moral legitimacy of public organization and decision-making, and most of the 

various arguments justifying certain aspects of the American criminal justice system rely heavily 

on at least one of the three.
97

 Deontology examines moral action through the schema of rights 

and corresponding duties; many of our laws are written in the language of guaranteeing rights 

and the authority of our State institutions lies not only in the consent of the citizens but in the 

duty to protect these rights. Utilitarianism measures moral worth only by its consequences, it is a 

purely populist theory in that it always chooses the policy with the greatest benefits for the 

greatest amount of people, no matter what other considerations might be relevant. Virtue ethics 
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on the other hand examines decision-making more diffusely; it does not measure moral worth by 

the resulting law or policy but by the values with which the decision was comprehended. 

 Solum champions a ‘virtue-centered theory of judging’ because it allows for the careful 

consideration and weighing of judicial values in order to ensure justice. A virtue-centered theory 

of judging requires that “the right decision be reached for the right reason.”
98

 In this way it can 

bypass some of the other theories’ problematic absolutism due to their preoccupation with the 

result. For judicial decision-making, Solum focuses on virtues such as common sense, wisdom, 

good temper, courage
99

, and ultimately justice, which he defines as “a preoccupation with 

fairness” in a law’s application to specific circumstances.
100

 In essence, virtue jurisprudence 

denies the possibility of a judge making a morally right decision for the wrong reasons, or vice 

versa. 

Various aspects of utilitarian and deontological ethics make them not particularly suited 

to solving this dilemma. In theory, the utilitarian sees the societal happiness inherent in 

minimizing incarceration and encouraging the financial well-being of defendants, and therefore 

the utilitarian is relatively unconcerned with the fact that debtors are let off the hook, except in 

instances of repaying restitution. Deontologists however are preoccupied with the “intrinsic 

value” of upholding the legal process
101

; they “locat[e] the moral quality of acts in the principles 

or maxims on which the agent acts and not primarily in those acts' effects”.
102

 The theory is more 

concerned with legal institutions so as long as the laws themselves accurately reflect the ethical 
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duties and goals the State is designed to ensure, defendants have a moral duty to repay and 

judges have a duty to enforce repayment. Since this case is not merely one of following or 

disregarding the rule of law but of attempting to justly interpret law, it seems that neither theory 

really incorporates the most fundamental elements of the situation- those of unfairness, 

impracticality, and injustice in the decision-making process.  

Though virtue ethics is not universally admired in its application to all aspects of political 

decision-making
103

, it lends itself naturally to the judicial discretion inherent in LFO 

enforcement because of the large ‘gray area’ involved where Judges must choose the merits of 

deciding who is in contempt and who is truly unable to pay. It is apparent from my interviews 

with Judges Schacht and Lohrmann that they feel a duty to meet the prescriptions imposed by the 

law, even though they recognize the existence of practical and ethical considerations in its 

application, adopting rough aspects of both deontological and virtue ethics viewpoints. At the 

same time they are confronted with the procedural frustration of a system that works imperfectly, 

and these realities hinder their ability to sympathize with the defendants before them and see 

each case in the clarity virtue jurisprudence necessitates. Solum requires judges to exhibit the 

virtue of judicial temperance in cases when they are able to “sympathize and understand 

motivations and desire of [all] parties.”
104

 Solum focuses on “the centrality of justice…as the 

cardinal virtue of judging”
105

 and sees justice as inherently practical; “the practically wise judge 
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will…know whether a particular [procedure] will work in practice.”
106

  When the circumstances 

surrounding the level of poverty of most defendants are considered in the same light as the 

justifications presented by these two Judges, the lens of virtue jurisprudence shows that a serious 

disconnect exists.  

 In the theory of virtue ethics, “virtues come in[to consideration] as means, but not as 

ends”
107

and the routine manner in which the procedure of LFO enforcement is applied does not 

leave room to virtuous consideration before the law negatively affects defendants. “Judgment is 

always required for a general rule to be applied to a particular case”.
108

 As such, the process of 

issuing bench warrants for contemnors and incarcerating them before considering their 

individual cases and situations is at odds with a virtuous application of the law. Once the Judges 

do hear the pleas of defendants, they see the existence of an LFO as something necessarily worth 

upholding and, in comparison, the consideration of defendant’s financial viability seems to hold 

little value.   

The preceding documentation of the realities of debt repayment collection procedures in 

Walla Walla County forces me to contend that justice is not served when the system does not pay 

for itself, causes many people to return to jail for reasons likely out of their control, and congests 

the resources of the Superior Court system. Though this theoretical examination of judicial 

motivation and decision-making might seem ancillary to the fundamental legal and practical 

implications of this project, the Judges’ perceptions of their defendants reveals the insidious 

disconnect between the moral goals of the judicial system and the true character of the Court’s 
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actions in enforcing LFO nonpayment.  Judge Schacht stated that LFOs must be enforced 

because “it costs money to have a clerk’s office; it costs money to the sheriff to have civil 

deputies serving warrants. It costs money to run the jail.”
109

 Judges who cling to the opinion that 

ensuring the responsibility of defendants is necessarily a higher virtue then overseeing a practical 

and equitable court system have not fully reconciled their jurisprudence with a cohesive 

conception of justice.  

 

VII. Conclusion: The Confluence of Ideals, Mandates, and Reality 

 On the desk in Judge Lohrmann’s chambers sits a coffee mug inscribed with the Latin 

phrase dura lex, sed lex: “[the] law [is] harsh, but [it is the] law.” One can only imagine that 

having to constantly mete out prison sentences and monetary sanctions would leave a judge 

desirous of a buffer between himself and the actions of his court. Without a doubt, LFO 

enforcement in the Superior Court as outlined above is not only illegal, but also impractical and 

harmful. The ACLU’s report’s summarizes the effects of LFOs quite aptly: 

Substantial debt from LFOs poses a significant, and at times insurmountable, barrier for 

men and women attempting to re-enter society after their release from incarceration. 

They see their incomes reduced, their credit ratings worsen, their prospects for housing 

and employment dim, and their chances of ending up back in jail or prison increase as a 

result of unpaid LFOs.
110

 

 

The saddest and most perplexing element of this entire project is that it appears that the county 

judges are fully aware of the harms that LFO debt creates on the defendants before them. Judge 

Schacht stated that: 
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There’s an element of compassion, you have to understand everybody’s situation. Some 

situations are sad and impossible, but it’s not just being punitive and mean. It’s the reality 

of living in a day and age where everything has a price.
111

 

 

Judge Schacht likely had more than a monetary meaning in mind; the strict manner in which 

attempts to waive LFOs are denied for those likely ‘incapable’ of paying, and the use of 

incarceration as a tactic to coerce those who cannot habitually pay, elucidates the presence of a 

judicial philosophy hell-bent on exacting reparation for the Court. Though both judges claimed 

that the fact that they impose the same LFOs they are charged with enforcing does not lead them 

to prejudice or overzealous enforcement
112

, their actions in court and our conversations together 

left me with significant doubt. In an off-hand comment Judge Schacht described a show cause 

hearing for LFO nonpayment as “a plea…for us not to lock them up.”
113

 I cannot help but 

surmise that this is indicative of the true situational reality.  

 Of course, it’s infinitely easier to offer a critique of the status quo then to propose 

solutions to an endemic problem. As mentioned throughout, the trials of legal debt enforcement 

in Walla Walla Superior Court are merely a microcosm of the financial, legal, and moral tensions 

playing out in legislatures, courtrooms, and jails throughout the country. Though off-the-cuff 

suggestions for reforms are tempting, perhaps for stricter guidelines to determine words like 

‘indigency’,  ‘intent’ and, ‘ability to pay’
114

 or for a sliding scale tying the amount of enforceable 

debt to the net assets of an individual
115

, this thesis will not attempt to solve the problems that it 

presents and documents. It seems likely that any attempt to constrain the ‘gray areas’ of the law’s 
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application, to tie judicial discretion up in procedural mandates, could be misguided. The long 

histories of mandatory minimums and sentencing requirements are a testament to the folly of 

preventing judges from exercising discretion; at some point we have no choice but to trust that 

judges and attorneys have the best interests of their citizenry at heart. Though the financial strain 

endemic to local government is undeniable and the need to hold criminals accountable for the 

consequences of their crimes is uncontested, I can only appeal to common sense and human 

compassion. If we are unwilling to prioritize the rehabilitation and reintegration of offenders 

over imposing a tough and consistent standard, I don’t see how we’ll ever hope to reduce the 

criminally large prison population and high recidivism rates that plague this country.  

  The systematic attempts to impose, collect, and enforce legal debt presents a tenuous 

challenge for the criminal justice system and those unable to overcome the consequences of their 

crimes, not just in Walla Walla County or Washington State, but in any locale that attempts to 

conflate justice, equality, and morality in our legal system. Solum writes that, “when we ask how 

judges should decide cases, it would seem that we ought to begin with a theory of what will 

count as a just outcome.”
116

 As voters and taxpayers, we should be concerned about ensuring that 

our elected officials strike the just balance between the financial stability of local governments 

and the civil rights and responsibilities of our fellow citizens. One can only hope that future 

policymakers evenhandedly weigh practicality, responsibility, and justice for those who have 

offended with compassion for the underlying causes of the original offense. Otherwise, the 

perpetuation of an unequal application of justice under the law will only continue. 
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