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A Statesmen Gets Confirmed 

On January 18, 2017, Oklahoma Attorney General Scott Pruitt told Congress 

that under his leadership the Environmental Protection Agency (EPA) would be 

dedicated to respecting states’ rights. Pruitt, President Trump’s nominee for EPA 

Administrator, had a history that reflected this promise. As attorney general, he 

founded a “Federalism Unit” to prevent burdensome regulation and overreach by 

federal agencies.1 He sued the EPA fourteen times, clashing with the former 

administration in court over climate change policies.2 On his LinkedIn profile, Pruitt 

describes himself as a “leading advocate against the EPA agenda.”3  

But at his Senate confirmation hearing, Pruitt seemed uncertain over whether 

California had the right to impose its own vehicle emissions regulations, an authority 

the state had exercised for decades under the Clean Air Act.  The policy helped cut 

California’s vehicle emissions by nearly a third since 2009.4 

Pruitt told the Senate that he couldn’t commit to keeping the legislation in 

place. “I agree to review that as each administrator before me has,” Pruitt responded 

when asked whether he would uphold the waiver allowing California to exceed the 

                                                 
1Mooney, Chris, Dennis, Brady and Mufson, Steven. “Trump names Scott Pruitt, Oklahoma Attorney 
General Suing EPA on Climate Change, to head the EPA,” The Washington Post, December 8, 2016. 
2Lipton, Eric and Davenport, Coral. “Scott Pruitt, Trump’s EPA Pick, Backed Industry Donors Over 
Regulators,” The New York Times, January 14, 2017.  
3 Mooney, Chris, Dennis, Brady and Mufson, Steven. “Trump names Scott Pruitt, Oklahoma Attorney 
General Suing EPA on Climate Change, to head the EPA.” 
4 Halper, Evan. “Trump’s EPA Pick Cases Doubt on California’s Power to Regulate Auto Emissions,” 
The Los Angeles Times, January 18, 2017.  
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federal emissions standard. “Senator, as you know, administrators in the past have not 

granted the waiver and have granted the waiver.”5  

Pruitt claims that he’s not against environmental standards. He says that he 

would just rather see them administered by the state government. Pruitt told the Senate 

in his testimony that “the states are not mere vessels of federal will. They don’t exist 

simply to carry out federal dictates from Washington, D.C. There are substantive 

requirements, obligations, authorities, [and] jurisdictions granted to the states under our 

environmental statutes. That needs to be respected.”6 

Senator Ed Markey (D-MA) was not convinced. Senator Markey saw a key 

contradiction in Pruitt’s testimony: Pruitt was a champion of states’ rights except in 

situations where states hoped to regulate beyond federal environmental regulations.  

Senator Markey outlined his concern to the audience: “So my problem really 

goes to this double standard that is created, that when you sue from the Oklahoma 

perspective, from the oil and gas industry perspective and you represent Oklahoma, 

you say they have a right to do what they want to do in the state of Oklahoma. But 

when it comes to Massachusetts or California, when it comes to the question of those 

states wanting to increase their protection for the environment, protect their 

victimization from carbon pollution, you say there you are going to review.”7 

Senator Markey’s question highlights an emerging conundrum in climate 

change governance. How do advocates for states’ rights rationalize a state’s desire to 

                                                 
5 Geiling, Natasha. “Scott Pruitt Is a Champion for States’ Rights—Unless They Want to Strengthen 
Environmental Protection,” Think Progress. January 18, 2017.  
6 Detrow, Scott. “Scott Pruitt Confirmed to Lead Environmental Protection Agency,” Northwest Public 
Radio, February 17, 2017.  
7 Geiling, Natasha. “Scott Pruitt Is a Champion for States’ Rights—Unless They Want to Strengthen 
Environmental Protection,” Think Progress. 
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impose strict environmental regulations upon themselves?  There are basically two 

policy options for Pruitt here: protect California’s autonomy and subvert federal power 

or deny California the waiver and side with the oil and gas industry.8 

Pruitt’s hesitancy to answer the Senator’s question reflects a broader confusion 

concerning states’ relatively recent involvement in climate change via collective action. 

No longer is it a universal truth that states will resist imposing environmental 

regulations in the absence of federal marching orders.910 In fact, some state 

governments—once associated with anti-big government and anti-environmental 

agendas—are now powerhouses of climate innovation.11 The emergence of climate 

change in U.S. politics demands that we think again about why and how states respond 

to collective action issues, particularly within environmental law.  My research begins 

at the heart of this tension.  

Since the genesis of the environmental movement in the 1970s, the 

conventional wisdom was that the states, mired by corruption and intent on capturing 

industry, would resist enacting any kind of environmental standard unless mandated by 

the federal government. It was thus the responsibility of the federal government to step 

into the void left by the states and establish national baseline requirements. States 

                                                 
8 Pruitt could subvert federal power by preventing the federal government from denying California the 
ability to exceed the federal mandate.  
9 Martha Derthick, “Compensatory Federalism,” in Greenhouse Governance, ed. Barry G. Rabe, 
(Washington D.C.: Brookings Institution Press, 2010), 59.  
10 Though it is true the vast majority of states have failed to act, some states have addressed 
environmental concerns on their own.  
11 Kirsten Engel, “EPA’s Clean Power Plan: An Emerging New Cooperative Federalism,” The Journal 
of Federalism (2015): 455.  
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opposed these baselines and lobbied to make them less stringent.12 I term this history 

of state environmental recalcitrance the “old state paradigm.” 

With respect to climate change however, the tables have turned. U.S. climate 

politics have been characterized by a lack of federal action.13 Federal legislators have 

eschewed regulation by downplaying climate change’s urgency and rejecting the need 

for government intervention.14 But those legislators’ unwillingness or inability to pass 

climate policy has created a unique policy window for state engagement. In fact, the 

vast majority of American states have enacted climate policies that have surpassed 

anything established at the national level. Very rarely in the history of environmental 

protection have individual states taken on the responsibility of addressing a national 

(let alone global) concern in the absence of federal action.15 

State governments’ recent involvement in this global collective action problem, 

what I term the “new state paradigm,” seems fundamentally at odds with the division 

of federal and state power under a federalist system of government. Collective action 

issues such as climate change are a primary reason for a centralized unit of authority.16 

States have little obvious economic incentive to curb greenhouse gas emissions that do 

not adhere to state borders and have an environmental impact too small to measure on 

                                                 
12 Barry G. Rabe, “Power to the States: The Promises and Pitfalls of Decentralization,” in Environmental 
Policy: New Directions for the Twenty-First Century, ed. Norman J. Vig and Michael E. Kraft, 
(Washington D.C.: CQ Press, 2003), 33.  
13The Obama Administration being the exception, though even President Obama was unable to pass 
significant climate legislation.  
14Kirsten H. Engel, “State and Local Climate Change Initiatives: What is Motivating State and Local 
Governments to Address a Global Problem and What Does This Say about Federalism and 
Environmental Law?” Arizona Legal Studies (2006): 8.  
15Jason Zenor, “Fusing the Atom of Sovereignty: Considering the Legal and Policy Implications of 
Federalism on the Regulation of Greenhouse Gases.” Burleson Institute (2009): 6. 
16 Robert L. Glicksman and Richard E. Levy, “Climate Change Adaption: A Collective Action 
Perspective on Federalism Considerations,” GW Law Faculty Publications & Other Works (2010): 15.   
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the state level.17 What’s even more striking is that some progressive states actually 

want the national government to use their state laws as an example for possible future 

national legislation. In other words, states are making an unprecedented effort to 

federalize their own state policies.1819  

Interestingly, scholars deliberating over best national climate policy designs 

seem to conceptualize the state policy process as understood in the last half century or 

the “old state paradigm”—where states lobby to reduce national minimum 

requirements. Instead, they should be examining the “new state paradigm”—where 

states are the imposers of environmental policies and, in some cases, advocate for 

federal adoption of those programs.20 They fail to recognize the “new state paradigm” 

and still look backwards to inform their climate policy designs. If we hope to engage in 

a constructive conversation about the American states’ role curbing climate change, 

scholars must examine the “new state paradigm” and what it means for future national 

legislation.  

My research examines the overarching question; how does climate change pose 

a unique policy problem unlike past environmental protection issues? Although public 

health and environmental concerns have traditionally been an issue of federal domain, 

many state governments are now taking the lead in climate change legislation. The 

level of engagement across the fifty states is diverse—some states are addressing the 

                                                 
17 Engel, “State and Local Climate Change Initiatives: What is Motivating State and Local Governments 
to Address a Global Problem and What Does This Say about Federalism and Environmental Law?” 9.  
18 Paul L. Posner, “The Politics of Vertical Diffusion: The States and Climate Change.” In Greenhouse 
Governance (2010): 75.  
19 Some progressive states have successfully advocated for the federalization of their environmental 
protection laws in the past, but overall these states have been more proactive in the context of climate 
change.  
20 Robert B. McKinstry and Thomas Peterson, “The Implications of the New “Old” Federalism in 
Climate Change Law: How to Function in a Global Marketplace When States Take the Lead,” Pac. 
McGeorge Global Bus & Dev. L.J. (2007): 2.  
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issue head-on while others are resisting action entirely. No two states have had the 

same experience enacting policy.21 As a result, state representatives have very different 

strategic considerations when negotiating national legislation. Progressive states want 

to be rewarded for their hard work and conservative states want to avoid penalization 

for not acting (and resist action entirely). It is absolutely crucial that national legislators 

consider the wide variety of state policy responses to climate change if they hope to 

come to any kind of consensus around future legislation.  

This paper will start by examining the “old state paradigm” as understood since 

the emergence of the environmental movement in the late 1960s, followed by a more 

recent history of the states’ evolving role in climate policy and the development of the 

“new state paradigm.” This section will also discuss the assumptions within the “old 

state paradigm” that are challenged by these new state programs. Second, it will look at 

the great diversity of state policy developments that have come out of the “new state 

paradigm” and the unique strategic considerations facing state officials when 

negotiating national policy. Finally, this paper will attempt to distill lessons from failed 

national legislation that can guide future policy design.  

                                                 
21 Barry G. Rabe, “Introduction: Challenges of U.S. Climate Governance,” Greenhouse Governance 
(2010): 10.  
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Emerging Debates in Climate Change Policy  

This project emerged from three central debates in American climate change 

policy. First, there has been much deliberation on the origins of state climate 

innovation. Does state action on climate change have a precedent in U.S. 

environmental policy, or does it mark a fundamental shift in our understanding of how 

states handle environmental externalities? Barry G. Rabe argues that state engagement 

on collective action issues does have a precedent, and points to past state innovation 

across a range of social policy domains.22 Ann E. Carlson counters Rabe and notes that 

past state-led environmental policies were only possible because of strong “nudges” 

from federal mandates, and are thus not the result of pure state initiative.23 Carlson’s 

work suggests then that state climate engagement in the absence of federal involvement 

is a departure from past environmental policy.  Using Daniel Kelemen’s historical 

account of U.S. environmental policy as my guide, I studied the evolving role of the 

state government from the 1960s to present day. This research illuminated 

contemporary states’ unique role as imposers of climate policy, in addition to 

implementers and enforcers. In my project I investigate this fundamental shift and the 

assumptions within environmental law it challenges.   

Second, I investigate the true value of state climate policies. Because state 

initiatives are not enough to mitigate the level of emissions needed to prevent 

catastrophic climate change, why are state officials addressing the issue? Scholars offer 

                                                 
22 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” Review of 
Policy Research (2008): 106.  
23Ann E. Carlson, “Iterative Federalism and Climate Change,” Public Law & Legal Theory Research 
Paper Series (2008): 1.  
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a multitude of possibilities. Barry G. Rabe argues that American states have emissions 

rates equivalent to entire countries, and thus state initiatives are worthwhile for the 

purpose of international negotiations.24 Glen Sussman and Byron W. Dayes propose 

that the long-term significance of state climate polices lies in their ability to expand 

across state lines and create regional coalitions.25 Paul L. Posner and Kirsten H. Engel 

argue that the state activism is only effective if it sparks federal policy adoption in its 

wake.26 I do not attempt to engage with this debate. Rather my research questions the 

assumptions underlying it. Before devising the next steps after state action, scholars 

must first examine the fundamental shift in the role of the state within environmental 

policy, as well as its implications for any future policy scheme. Only then can we begin 

to speculate the future prospects of these state policies.    

Third, my research puts this fundamental state shift into the context of a 

broader investigation of congressional policy gridlock. Martha Derthick argues that 

proposed federal climate legislation to date has been unrealistic and burdensome on the 

states, often with little regard for the costs or strain on state agencies.27 As a result, few 

conservative state officials have been willing to support national legislative proposals. 

On the other hand, however, Kristen Engel contends that national legislation has not 

appropriately rewarded progressive states for taking bold first steps in climate policy.28  

Thus few progressive state officials have been willing to support national legislative 

proposals. My research investigates why state climate action has prompted this 
                                                 
24 Barry G. Rabe, Statehouse and Greenhouse: The Emerging Politics of American Climate Change 
Policy (Washington D.C.: The Brookings Institution Press, 2004) 4.   
25 Glen Sussman and Byron W. Daynes, U.S. Politics & Climate Change: Science Confronts Policy 
(Boulder: Lynne Rienner Publishers, 2013): 165.  
26 Posner, “The Politics of Vertical Diffusion: The States and Climate Change,” 75.  
27Derthick, “Compensatory Federalism,” 62.  
28Engel, “EPA’s Clean Power Plan: An Emerging New Cooperative Federalism,” 457. 
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particularly vexing conundrum for federal environmental policymakers, and offers 

advice for future legislators.  

My project explores the evolving role of the state in the context of 

environmental policy, how this role has created a unique policy problem, and how 

federal legislators have considered (or overlooked) these concerns. To that end, the 

principal goal of the following three sections is to examine large trends in the history of 

environmental protection in America, and its relation to the contemporary campaign 

among some states to combat climate change. I thus use peer-reviewed journal articles 

analyzing these patterns as my sources.
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What is the “New State Paradigm” and How is it a Departure 
from the “Old State Paradigm?” 
 

In this section I outline the traditional role of the state as understood in past 

environmental law starting in the late 1960s. I then highlight many states’ departure 

from this role in the context of climate change.  Distinctly different concerns arise for 

national policymakers when considering federal power in the absence of state action 

(i.e. the “old state paradigm”) as opposed to state power in the absence of federal 

action (i.e. the “new state paradigm”). Both perspectives focus on the respective limits 

of state and federal power within a federalist system, but will have very different 

implications for constructing future national policy.  

The Old State Paradigm 

In the early 1960s, public concern for common resource issues such as air, 

water, and waste management began to increase. Rachel Carson’s Silent Spring was 

released in 1962 and was followed by a flurry of highly publicized incidents of 

environmental destruction, including the Santa Barbara oil spill of 1969. In the 

aftermath of these events, public concern for environmental protection swelled between 

1965 and 1970.29 

The federal government responded almost immediately. Congress passed the 

National Environmental Policy Act (NEPA) in 1969, a watershed moment in 

environmental protection, that required all federal agencies to conduct Environmental 

Impact Statements for all federal projects. Congress would soon pass dozens more laws 

                                                 
29R. Daniel. Kelemen, The Rules of Federalism: Institutions and Regulatory Politics in the EU and 
Beyond (Cambridge: Harvard University Press, 2004), 58. 
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including the Clean Air Act Amendments of 1970, the Federal Water Pollution Control 

Act Amendments of 1972, the Safe Drinking Water Act of 1974, the Federal 

Environmental Pesticide Control Act of 1972, the Toxic Substances Control Act of 

1976, and the Resource Conservation and Recovery Act of 1976.30 The establishment 

of the Environmental Protection Agency in 1970, along with Congress’ blizzard of 

environmental statutes in the early 1970s, allowed the federal government to take a 

leading role in environmental policymaking.   

Broadly speaking, most federal statutes designed in the early history of 

environmental law adopted the “cooperative federalism” approach. The essence of 

cooperative federalism is in the overlapping authority of the two levels of government: 

the federal government sets the minimum standards and the state government 

implements and enforces them. States have the authority to create more stringent 

standards if they so choose, but they cannot permit laxer ones.31 Under the cooperative 

federalism approach, the federal government takes on the extremely powerful role of 

enacting policy while the states are burdened with inflexible implementation and 

enforcement requirements.  

Cooperative federalism appears in a variety of different environmental 

protection laws, perhaps most notably the Clean Air Act (CAA) of 1970. The CAA 

dramatically expanded the federal government’s role in addressing issues concerning 

air and water pollution, pesticides, and hazardous waste. Although it was the federal 

government who established national air quality standards, it was the responsibility of 

the states to enforce the emissions limits to meet those standards. Furthermore, states 

                                                 
30Kelemen, The Rules of Federalism: Institutions and Regulatory Politics in the EU and Beyond, 58. 
31Jason Zenor, “Fusing the Atom of Sovereignty: Considering the Legal and Policy Implications of 
Federalism on the Regulation of Greenhouse Gases,” 6. 
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were required to detail their plans of implementation through a “State Implementation 

Plan” (SIP) to be submitted to the EPA for approval. If the state failed to submit a 

satisfactory SIP to the EPA (or no SIP at all), the EPA had the authority to write one in 

its place.32 State politicians fought against the CAA and argued that it was burdensome 

and unrealistic. The CAA is emblematic of states’ role in environmental law as the 

implementers and enforcers of federal policy, and not the writers themselves.  

The cooperative federalism approach originated from the widespread sentiment 

within Congress that states had failed to address public health concerns and that, if the 

federal government did not intervene, the situation would worsen. States lack the 

normal incentive to combat collective action problems when the benefits spill over 

state borders.33 As theorized by Garret Hardin’s Tragedy of the Commons model, 

owners and benefiters of greenhouse gas emitting sources have little incentive to 

reduce their emissions since there are few ecological costs to them, but much to be 

gained by continuing to pollute unregulated. If State A’s pollution spills into State B, 

there is no incentive for State A to cease polluting.34 States that did address 

environmental concerns in their communities, also known as “first mover” states, run 

the risk of industry fleeing to other states willing to apply less stringent standards. 

Thus, it was the conventional wisdom that states would wait for neighboring 

governments to regulate public health concerns in order to “free ride” off their efforts. 

Indeed, the need to address environmental externalities is one of the primary 

advantages of a centralized government. The intense involvement of the federal 

government in environmental law in the early 1970s was largely prompted out of 

                                                 
32 Kelemen, The Rules of Federalism: Institutions and Regulatory Politics in the EU and Beyond, 60. 
33 Engel, “EPA’s Clean Power Plan: An Emerging New Cooperative Federalism,” 461. 
34 Garrett Hardin, “The Tragedy of the Commons,” Science (1968): 1244.  
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Congressional anxiety that states would ultimately engage in a welfare-reducing “race 

to the bottom” in environmental standards setting. 35 

In an effort to preserve their status as equal participants in governing their own 

affairs, states organized themselves to increase their influence in federal policymaking. 

State governments formed alliances and institutions to lobby Congress and the EPA on 

their behalf. One of these alliances, the Environmental Council of the States (ECOS), 

was founded in 1993 and was successful to some degree. Generally, however, states’ 

efforts to unite only produced minor victories.36 This thesis uses the term “old state 

paradigm” to describe the states’ long history of resistance to federal minimum 

environmental standards. 

The inherently transboundary nature of environmental protection and the 

likelihood that states would flee from any responsibility seemed insurmountable. 

Turning next to the issue of climate change, the conventional wisdom of the “old state 

paradigm” as understood in a federalist system would anticipate that states would be 

highly resistant to take action themselves without direct mandates from the federal 

government.  

The New State Paradigm 

The theory behind the “old state paradigm” as understood in the last half-

century provides much reason to doubt the willingness of state governments to address 

an issue like climate change. Greenhouse gases are not confined to state borders and 

                                                 
35 Engel, “EPA’s Clean Power Plan: An Emerging New Cooperative Federalism,” 461.  
36 Kelemen, The Rules of Federalism: Institutions and Regulatory Politics in the EU and Beyond, 64. 
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effect interstate commerce. Consequently, regulating greenhouse gases is not likely to 

be in a state’s economic best interest.37  

At least this was the conventional wisdom before climate change. However, 

surprisingly, the state and federal roles have reversed. The U.S. Congress has produced 

next to nothing as far as national policies to significantly curb greenhouse gas 

emissions. Throughout the 1990s and early 2000s, strong opposition from Republican 

leaders successfully voted down all climate-related bills, most of them never leaving 

the committee floor. The Clinton Administration refused to submit the Kyoto Protocol 

of 1992, the first monumental international treaty on climate change, to the Senate for 

ratification.38 The Clinton Administration knew it would fail: the Senate had previously 

voted 95-0 for the Byrd-Hagel Resolution, a bill in staunch opposition to U.S. 

participation in the Protocol. In almost every single debate, Congressional majorities 

remained unwilling to support effective carbon-cutting legislation, even when other 

governments around the world were making significant contributions.39 Federal 

policymakers effectively ceded any chance of federal leadership very early on in the 

fight against climate change.  

Frustrated by policy gridlock at the national level and anxious to heal the U.S.’s 

deteriorating reputation within the international community, many American states 

have proven eager to join the fight to curb greenhouse gas emissions themselves. In the 

last decade, state governments have enacted a diversity of policies ranging from 
                                                 
37 In some instances however, state officials argue that “clean energy economies” increase jobs, grow 
businesses, and bring in new investments. 
38Henrik Selin and Stacy D. VanDeveer, “Federalism, Multilevel Governance and Climate Change 
Politics across the Atlantic,” Comparative Environmental Politics: Theory, Practice, and Prospects 
(2012): 12.  
39Henrik Selin and Stacy D. VanDeveer, “Changing Climates and Institution Building across the 
Continent,” Changing Climates in North American Politics: Institutions, Policymaking, and Multilevel 
Governance (2009), 8.  
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climate action plans to building efficiency codes to cap and trade programs. Within five 

years of the initial adoption of the Kyoto Protocol in 1997, one third of all U.S. states 

had adopted some level of emissions regulation and by 2006, all fifty states had 

followed. 4041 This enthusiasm from state governments marks an important turning 

point in environmental law. While environmental externalities were once the raison 

d’être for a centralized policy process, federal inaction coupled with state readiness has 

moved scholars to describe climate change as an issue of state domain.42 

Scholars of environmental policy are left scratching their heads.43 States that 

receive economic benefits from industries that burn fossil fuels have little incentive to 

curb emissions or conserve energy. One states’ efforts might be advantageous for the 

surrounding states, thereby putting proactive states at a competitive disadvantage. The 

recent shift to state-led action on environmental externalities undercuts the principles 

of “the old state paradigm” assumed to be a truism in environmental policy.  

In addition to the lack of economic rationale, no individual state economy is 

large enough to put a dent in the carbon concentration of the Earth’s atmosphere. In 

contrast, large subglobal emitters like the entire U.S., China, India, or Brazil have large 

enough economies that their commitment to emissions mitigation may have a 

measurable impact.44 If the decisive goal is mitigating the greatest concentration of 

                                                 
40 Thomas D. Eatmon, “Paradiplomacy and Climate Change: American States as Actors in Global 
Climate Governance,” Journal of Natural Resources Policy Research (2009): 154,  
41 Daniel A. Farber “Climate Change, Federalism, and the Constitution.” Arizona Law Review 
(2008):880.  
42 Konisky and Woods, “Environmental Policy, Federalism and the Obama Presidency,” 368.  
43 Engel, “State and Local Climate Change Initiatives: What is Motivating State and Local Governments 
to Address a Global Problem and What Does This Say about Federalism and Environmental Law?” 10.  
44 Zenor, “Fusing the Atom of Sovereignty: Considering the Legal and Policy Implications of Federalism 
on the Regulation of Greenhouse Gases,” 16. 
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greenhouse gas emissions, why are some state governments choosing to champion the 

issue? 

Perhaps puzzled by this question themselves, many states have recognized that 

the fight against climate change doesn’t stop in their own backyards. State climate 

legislators have expressed great hope that their state laws will gain national-level 

attention and “vertically diffuse” to the U.S. federal government.45 Many scholars like 

Posner and Engel suggest that the primary justification for state-led climate policies 

has been to contribute to a larger political strategy to secure federal adoption of state 

law.46 This is because federal regulation can sweep broadly and cover a wide range of 

emissions sources nationwide. In many ways, this ability to experiment before 

federalization is the beauty of state autonomy. Justice Louis Brandeis termed states as 

“laboratories of democracy” in a famous dissent. He observed that “it is one of the 

happy incidents of the federal system that a single courageous state may, if its citizens 

choose, serve as a laboratory; and try novel social and economic experiments without 

risk to the rest of the country.”47 Federal legislators have adopted some successful state 

environmental legislation in the past. After Governor Ronald Reagan of California 

signed an appliance efficiency standard into law in 1986, other states followed suit and 

soon after similar standards were adopted at the federal level.48 

In many instances, states are attempting to expand their impact by unifying 

through multistate collaboration and regional networks, otherwise known as 

                                                 
45Eatmon, “Paradiplomacy and Climate Change: American States as Actors in Global Climate 
Governance,” 162.  
46 Engel, “State and Local Climate Change Initiatives: What is Motivating State and Local Governments 
to Address a Global Problem and What Does This Say about Federalism and Environmental Law?” 16.  
47 McKinstry and Peterson, “The Implications of the New “Old” Federalism in Climate Change Law: 
How to Function in a Global Marketplace When States Take the Lead,” 2.  
48 Sussman and Daynes, U.S. Politics & Climate Change: Science Confronts Policy, 165.  
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“horizontal diffusion.”49 Some optimistic researchers even suggest that existing state 

and local efforts have the potential to mitigate nearly half of the nation’s greenhouse 

gas emissions.50 In fact, the majority of climate legislation under national consideration 

to date originated at the state level and has since been adopted by many other states. 

Iowa developed the first Renewable Portfolio Standard in 1991, which was later 

adopted by 29 other states. New Hampshire’s 2001 cap and trade program was the first 

phase of what would soon become the Regional Greenhouse Gas Initiative, the world’s 

first regional network to auction off nearly all of its carbon allowances. Fourteen states 

signed onto California’s carbon emissions limits on new cars and trucks in 2002, and in 

2009, it became the effective model of the national program on fuel economy. City and 

local governments have played a critical role connecting these multistate programs 

across state lines.51   

Looking Ahead We Cannot Look Back 

Under the nation’s short history regulating greenhouse gas emissions, it has 

been the states that have led the country in policy enactment. Thus it is no longer a 

given that states will not address environmental externalities on their own and resist 

federal mandates as was the case in the “old state paradigm.” Not only are states 

addressing climate change, but many are also doing so in the hopes that the federal 

government will ultimately federalize their law. This critical shift will have a profound 

effect on any future attempt to regulate nationwide emissions. It is thus ineffective to 

                                                 
49 Selin and VanDeveer, “Federalism, Multilevel Governance and Climate Change Politics across the 
Atlantic,” 6.  
50 William Andreen, Robert Glicksman, Nina Mendelson, and Rena Steinzor, “Cooperative Federalism 
and Climate Change: Why Federal, State and Local Governments Must Continue to Partner.” Center for 
Progressive Reform White Paper #803 (2008): 4.  
51 Rabe, “Introduction: Challenges of U.S. Climate Governance,” 8. 
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turn to past environmental policy for guidance when designing national legislation; to 

do so assumes the basic principles of the “old state paradigm”—the central error of 

contemporary climate change legislation to date. If we hope to create strong national 

climate legislation sometime in the future, it is paramount that we fully examine what 

assumptions of the “old state paradigm” we can no longer take for granted.  
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How does the “New State Paradigm” Influence State 
Receptivity to National Legislation?  
 

In this section I attempt to give an overview of the diversity of state policies 

that have developed over the last decade in the absence of federal action. I will 

examine the divergent policy paths taken by the fifty states in order to highlight the 

unique contexts facing each state when negotiating federal policy. This will lead to a 

discussion of the different strategic considerations each state’s representatives in 

Congress must make and conclude with distilled lessons for future federal policy.  

Variations in State Policy Adoption 

Departing from a long history of state inaction in the face of environmental 

externalities, state governments are now addressing climate change with varying scope 

and ambition. Some states have taken meaningful action to decrease their carbon 

contribution, while other states have taken no initiative at all, and many have 

withdrawn from previous commitments entirely. In fact, in this “new state paradigm,” 

there are almost just as many policies to reduce carbon emissions as policies that 

prevent officials from acting on climate at all.52 This considerable subnational variance 

in climate change policy puts states in very different bargaining positions when 

negotiating federal legislation. Indeed, no two states will begin federal policy 

negotiations from the same “starting point.”53 

One of the most common climate policies states have adopted is the Renewable 

Portfolio Standard (RPS). RPSs mandate that energy providers source a certain 

                                                 
52 Rabe, “Power to the States: The Promises and Pitfalls of Decentralization,” 43.  
53 Rabe, “Introduction: Challenges of U.S. Climate Governance,” 10.  
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percentage of their energy portfolio from renewable energies. Twenty-nine states have 

a currently binding RPS, and eight other states have imposed a voluntary standard. 

California announced its commitment to sourcing fifty percent of its energy from 

renewables by 2030. Vermont has set a target of 75 percent renewable by 2032. Hawaii 

has made the bold commitment of converting 100 percent of its energy to renewables 

by 2045. Nonetheless, some state policies have retrogressed. Republican Governor 

John Kaisch placed a two-year freeze on Ohio’s newly enacted RPS in 2014. Just a 

year later West Virginia became the first state to withdraw from their RPS entirely.54 

Other resistant states have made similar rollbacks.  

RPSs are by no means the only approach to emissions mitigation. The ways in 

which states can enact (and forestall) policies to reduce greenhouse gas emissions are 

practically infinite. Barry Rabe has attempted to measure this state policy development 

by using a census of eight policy options: RPSs, carbon taxes, renewable fuel 

mandates, carbon cap and trade programs, statewide emissions reduction targets, 

mandatory reporting of carbon emissions, vehicle emissions standards, and official 

participation in the 2007 Clean Air Act Supreme Court case on carbon regulation.55 

Rabe’s study effectively categorizes states into four quadrants. States are 

organized by both their rate of emissions growth since 2009 (i.e. low and high) and 

their policy adoption rates (i.e. low and high).56 I intentionally chose to overlook his 

consideration of emissions rates and, instead, illustrate only two blocs differentiating 

between states with low and high policy adoption. Public health and environmental 

                                                 
54 David M. Konisky and Neal D. Woods, “Environmental Policy, Federalism, and the Obama 
Presidency,” The Journal of Federalism (2016): 369.  
55 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 109.  
56 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 110.  
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concerns, like emissions (or industrial runoff, pesticide overuse, nuclear leaks, etc.), 

have historically varied state by state and are not a phenomenon unique to the issue of 

climate change. This section examines what is different in the context of climate 

change—state variance in policy adoption rates.   

This diversity in policy adoption trends is illustrated in Table 1 below. Two or 

more of the eight policies were adopted by 22 states that represent half the American 

population, indicating that they would be relatively receptive to federal legislation. Of 

these, California, New Mexico and Pennsylvania had particularly high levels of policy 

participation.  The remaining 28 states, representing the other half of the population, 

had either zero or one of the eight policies implemented, indicating a low degree of 

interest in future federal legislation.57 This considerable subnational variance in state 

climate policy puts state congress members in very different bargaining positions when 

crafting national policy.  

Table 158 
Level of State Climate Policy Adoption 
Bloc 1: High Climate Policy Adoption  Bloc 2: Low Climate Policy Adoption 
California, New Mexico, Pennsylvania, 
Arizona, Minnesota, Oregon and 16 other 
states 

Louisiana, Michigan, West Virginia, 
Alabama, Florida, Texas, and 23 other states 

 
Strategic Considerations for High and Low Policy Adopters 
 

The varying profiles of state policy adoption rates may be instructive in 

considering their receptivity to future national policy proposals. State officials will 

assess negotiations very differently depending on which of the two blocs they belong. 

                                                 
57 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 110. 
58 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 110. 
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The subsequent sections will overview the two blocs and their respective strategic 

considerations when designing federal policy regimes. 

High Policy States 
 

States that have a high degree of policy engagement will be enthusiastic to 

make an example of their state laws for national policymakers. They will likely be 

adamant about including other states or the entire country in their climate initiatives in 

order to expand their potential to mitigate emissions.59 Having already made the 

upfront investment in money, technology and personnel, high policy states will view 

national policy as playing to their economic advantage, particularly if they neighbor 

states that have not invested in climate initiatives.60 They will want to have influence 

over federal policymaking in order to ease transition costs and ensure that they will get 

maximum credit for being early champions of climate policy. Furthermore, high policy 

states will lobby for the continued use of the 1990 emissions baseline, as they will want 

to be rewarded for their early commitment to curbing emissions.61 

California is a quintessential example of a high policy state. The state has a 

long-standing commitment to environmental protection. According to Rabe, California 

has “surpassed any other U.S. state in the sheer range of climate policies enacted and 

the boldness of its overall emission reduction plan.”62 California has engaged in 

virtually every climate policy imaginable. Perhaps most noteworthy is California’s 

Global Warming Solutions Act signed by Governor Arnold Schwarzenegger in 2006, 

                                                 
59 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 111.  
60 Posner, “The Politics of Vertical Diffusion: The States and Climate Change,” 79.  
61 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 111.  
62 Barry G. Rabe, “Governing the Climate from Sacramento,” Unlocking the Power of Networks, (2009): 
37.  
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committing the state to a target of 1990 emissions levels by 2020.63 By 2050, the act 

calls for an 80 percent reduction in 1990 emissions levels.64 California has also passed 

vehicle emissions mandates, appliance efficiency standards, RPSs, cap and trade 

programs, and climate action plans in the last few years. State officials are always 

looking for new ways to strengthen California’s leading role in state-led climate policy.  

Low Policy States 

States that have a low degree of policy engagement will be extremely resistant 

to any kind of national proposal. Many low policy states are in the midst of population 

and economic growth, have expanding manufacturing industries, and are highly reliant 

on fossil fuels for electricity. States in this bloc will be less equipped to transition to 

renewable energies and have little expertise with low-carbon innovation. 65 They have 

thus been overwhelmingly inactive towards, and often resistant to, any kind of policy 

regarding alternative energy or energy efficiency, and will likely view national 

legislation as in direct violation of their economic interest. If they don’t actively 

oppose future federal mandates, they will likely lobby for federal subsidies or some 

form of compensation to counterbalance the economic consequences of policy 

implementation. Finally, states in Bloc 2 will likely be unreceptive to multistate 

collaboration with Bloc 1 states.66  

In contrast to California, Utah has been extremely resistant to climate policy 

adoption. Utah lawmakers are far more concerned about federal infringement on state 

autonomy than sea level rise, extreme weather events, or any other symptoms of a 
                                                 
63 Sussman and Daynes, U.S. Politics & Climate Change: Science Confronts Policy, 167.  
64 Derthick, “Compensatory Federalism,” 67. 
65 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 113.  
66 Rabe, “States on Steroids: The Intergovernmental Odyssey of American Climate Policy,” 114.  
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changing climate. In February 2010 the Republican-dominated Utah legislature 

approved a resolution calling on the EPA to demolish all emissions regulations and 

withdraw a key stipulation of the Clean Air Act “until a full and independent 

investigation of the climate data conspiracy and global warming science can be 

substantiated.”67 The bill claimed that climate scientists were intentionally 

marginalizing scientists who were skeptical of global warming and were preventing 

publications with contrary points of view from being published. The bill also expressed 

concern about new regulations imposed on Utah by the federal government.68 Utah’s 

EPA bill is consistent with Block 2 states’ harsh resistance to any kind of federal 

climate proposal.  

The Challenge for National Climate Legislators 

Members of Congress will have no choice but to confront the variety of climate 

policies that have emerged out of the “new state paradigm” when crafting national 

policy. Unfortunately, proposed national legislation to date has not considered the 

diversity of state responses to climate change and thus failed to reach consensus (as 

indicated by their failure to pass both houses). In fact, federal policies have approached 

climate policy as though it were any other environmental concern—with the 

assumption that all fifty states have taken no prior action to combat climate change and 

are starting at the same universal “starting point.” Though this is true for some states, 

the vast majority of states map onto the climate policy adoption spectrum. National 

                                                 
67 Climate Change Joint Resolution, HJR 12, State of Utah, 2010 General Session.  
68 Sussman and Daynes, U.S. Politics & Climate Change: Science Confronts Policy, 168.  
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policymakers must consider states’ tapestry of “starting points” if they ever hope to 

build consensus between the states.  

The evolution of the states’ role in climate policy suggests that it is at least 

possible to build a policy archetype that maximizes the strengths of both the federal 

and state governments.  However, it will undoubtedly be challenging to create national 

legislation atop a growing body of state experience. In the following section I hope to 

distill lessons from the “new state paradigm” to prepare for the eventual embrace of 

some of these state laws into national policies.  
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How have Proposed National Climate Policies Considered the 
Diversity of State “Starting Points?” 
 

The great diversity of state “starting points” is unprecedented in American 

environmental policy and produces unique challenges and opportunities for future 

climate lawmakers. This section explores the implications of these “starting points” for 

federal policymakers.  Are national climate legislators accounting for the variance in 

state “starting points” or do they assume one universal “starting point” generally true 

for past environmental policies? Are federal officials working to reward proactive 

states, or bring inactive states into the climate policy arena? What can failed national 

climate legislation tell us about how to incorporate state “starting points” into federal 

legislation in the future?69 

Resolving the competing interests of high versus low policy states is one of the 

central challenges of climate policy ahead. On the one hand, promoting innovation and 

rewarding states for pre-existing initiatives will play to the interests of high policy 

states but penalize the inaction of low policy states. On the other hand, policies that 

treat states equally will be more appealing to low policy states, but may have the effect 

of disciplining high policy ones for addressing a public problem—a moral danger for a 

healthy federal system fueled by state initiative and innovation. After living in the 

shadow of the states for the last decade, Washington may ultimately adopt policies that 

outflank, curb, and even extinguish those of states that have truly embraced Justice 

                                                 
69 I recognize that it is extremely unlikely that federal policymakers under the current Trump 
administration will be asking themselves any questions about climate policy, much less the ones stated 
above.  
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Brandeis’ theory of “laboratories of democracy” and shouldered the preliminary 

experimentation much needed for national policy.70 

This section examines federal policymakers’ approach to reconciling cross-state 

interests. I explore two cornerstone pieces of national climate legislation: the 2009 

American Clean Energy and Security Act (ACES) and the 2014 Clean Power Plan 

(CPP) in order to distill lessons for policy design moving forward.  

The American Clean Energy and Security Act (ACES) 

After years of gridlock, the Obama Administration was anxious to pass 

legislation on climate change. In June 2009, the House passed the American Clean 

Energy and Security Act (ACES), which would have established a cap and trade 

program for nearly all sectors of the economy. The carbon-trading scheme was 

designed to be regulated almost entirely by the federal government.71 

The designers of ACES made a concerted attempt to recognize the initiative of 

states that had implemented carbon-trading programs on their own.  First, ACES 

provided additional carbon allowances for states that had made low-carbon decisions in 

the years prior to the federal program. Second, states could force sources to surrender 

their federal carbon allowances if they wished to impose an emissions cap lower than 

that of the federally mandated one.72  

While well-intended, ACES would still have had the effect of shutting down 

any existing state carbon program and any initiation of future ones. All major decisions 

regarding carbon allowances were to be made by the EPA with little room for input 

                                                 
70 Posner, “The Politics of Vertical Diffusion: The States and Climate Change,” 74.   
71 Posner, “The Politics of Vertical Diffusion: The States and Climate Change,” 91.  
72 Posner, “The Politics of Vertical Diffusion: The States and Climate Change,” 92.  
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from the states. One such decision was allowing exchanges for federal allowances from 

only a narrow number of state carbon trading programs and providing little reward for 

other state climate policies.73 ACES consequently took a remarkable federal turn 

toward a uniform approach to emission mitigation and contained little devolution of 

authority to the states. Unlike other programs covered under the Clean Air Act, 

however, ACES was designed with the intention of limiting states’ ability to implement 

their own additional carbon trading programs or to surpass federal policy with more 

stringent standards.74  

In addition to rolling out a new national cap and trade program, ACES also 

aimed to impose a number of new mandates on the states to control other 

complementary federal policies. States would have been required to update their state 

building codes to meet the new federal standards, develop plans to mitigate emissions 

from the transportation sector, and adhere to a new renewable electricity standard 

where 20 percent of electricity must be sourced by renewable energy by 2020.75 While 

states would have had the freedom to implement and enforce these mandates in 

whatever way they see fit, they would have been nonetheless mandated to adhere to 

these new one-size-fits-all federal goals.  

As the economy worsened, public concern for climate change deteriorated and 

support in Washington eroded. Eventually the prospect of gaining the necessary super 

majority of votes in the Senate to pass ACES was only a pipe dream. But the heated 

Congressional deliberations around ACES shed light on states’ profound differences 

due to their various “starting points” in climate policy adoption. These extreme 

                                                 
73 Posner, “The Politics of Vertical Diffusion: The States and Climate Change,” 92.  
74 Rabe, “Introduction: Challenges of U.S. Climate Governance,” 7.  
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differences made it challenging to play to the interests of states in both blocs—high 

policy states felt their hard work would go unrewarded and low policy states felt their 

state autonomy would be infringed upon by burdensome federal mandates. In the end, 

ACES legislators approached the issue of carbon pollution as they did with previous 

environmental concerns—in the absence of state action, steamroll one uniform federal 

mandate through all fifty states and force states to do the on-the-ground 

implementation. In other words, ACES adopted the “cooperative federalism” approach 

that once characterized environmental policy. In doing so, ACES penalized all levels of 

prior state climate innovation and discouraged any future action.  

The Clean Power Plan (CPP) 

The Clean Power Plan, however, came a little closer to the mark. In June 2014, 

the Obama Administration and the EPA unveiled the CPP, a bill that would cut carbon 

dioxide emissions from existing power plants by as much as 32 percent from 2005 

levels by 2030.76 Similar to ACES, the CPP model assigned the federal government 

with the task of setting emissions standards and the states with the task of 

implementing and enforcing such standards.  

But Kristen Engel suggests that the CPP adopted an alternative approach to the 

old cooperative federalism model — states lead not just in the implementation and 

enforcement of federal standards but also in the formation of the standards themselves. 

Under the CPP, the EPA would have determined a state’s emissions target by its 

capacity to cut emissions (based on pre-existing RPSs, carbon trading programs, 

upfront investment in green energy, etc.) rather than its contribution to carbon in the 
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atmosphere.77 In other words, the EPA would have used states’ existing local policies 

to inform their determination of the states’ mitigation targets. By using state policies to 

provide the content for federal standards, the EPA would essentially have federalized 

state climate policies.  

The CPP signaled a departure from the traditional concept that a states’ 

emissions target should be entirely determined by how much they emit. Chief among 

the advantages of the CPP is that it respected states’ differing histories in climate 

policy development. Here the rule considered a state’s unique “starting point” before 

assigning it a federally-mandated target. Rather than assuming that all fifty states have 

had the same experience adopting climate change policy, the CPP would have built on 

state innovation under the “new state paradigm.” Indeed, the diversity of state “starting 

points” appears to have been responsible for this unique aspect of the CPP that 

departed from our traditional understanding of the division of federal and state power. 

In this way the CPP recognized state innovation and thus embraced Justice Brandeis’ 

vision of states as “laboratories of democracy.” In terms of rewarding states with high 

degrees of climate policy adoption, the CPP scored high marks.  

In terms of preserving state autonomy, the CPP also scored highly. By federally 

mandating policies that states have already approved, they would have been essentially 

grandfathered in.78 This approach might actually have elevated the importance of state 

independence by truly considering the policy paths unique to each state and protecting 

these local policies. To the extent the EPA would have been able to garner support 
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from the states, the CPP might have sounded the starting gun for the preferred policy 

pathway to climate change and progress on other issues that polarized the states.79  

The CPP was not without its flaws, however. Engel recognizes that federalizing 

a state’s decision to reduce emissions will discourage them from making another initial 

investment. States may suspect that their laws will become the content for some future 

federal mandate that will later be forced upon them (and perhaps ask more of them). 

States will thus be incentivized to “drag their feet” and wait for another state to make 

the upfront investment in order to escape with a comparatively lax target themselves.80 

This possibility should not go unaddressed in future national climate policy.  

State Voices in the National Conversation 

The CPP’s alternative approach to the traditional cooperative federalism model 

may indicate a shifting intergovernmental partnership between the federal government 

and the states. Despite hopeful claims by some scholars like Perry Shapiro of an 

entirely state or federal led effort to combat climate change, static allocation of 

authority is inconsistent with a healthy federalist system.81 National legislation is 

necessary in order to develop the overarching rules needed to address a global concern, 

while state governments have the local expertise and the on-the-ground resources to be 

policy innovators. Overlapping authority between the two levels of government is 

essential to a federalist system of government and “is basically sound, and major 

                                                 
79 The CPP is not yet in effect—it’s in the middle of a highly fraught legal battle in the DC Circuit Court. 
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structural changes are not warranted. The system has worked.”82 The challenge facing 

federal policymakers will be how to renegotiate this partnership amidst intense state 

leadership on climate change.  

To break congressional gridlock, future national legislation must recognize 

climate changes’ key departure from past issues of environmental protection and truly 

consider states’ diversity of “starting points.” Federal officials could start by making a 

concerted effort to include state perspectives in the national conversation. 

Unfortunately, Congress has done a poor job investigating the state experience in 

committee debates. Federal policymakers have not made a habit out of consistently and 

systematically asking what lessons can be distilled from past state policy or what 

consequences can result from federal preemption. Even the flurry of policy proposals 

in the 110th Congress shows very little evidence of serious congressional efforts to 

consider state perspectives.83 Ironically, there is a growing body of expertise around 

emissions regulation at the state level, but it remains almost completely untapped by 

Congress.  

It is at least possible to imagine an American climate policy archetype that can 

distinguish between the “old state paradigm” of past environmental protection and the 

“new state paradigm” of the contemporary climate crisis. The varying state interests in 

addressing climate change shows that new federal legislation should protect and 

expand state innovation upon which successful collective action will depend. Such a 

policy would have to build on the respective strengths of both state and federal 

governments in order to engage across intergovernmental levels. Constructing this 
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policy regime will not be easy but will be necessary if American politicians hope to 

confront the unparalleled issues presented by a changing climate. 
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The Long and Winding Road: Navigating Climate in a 
Trump Era 
 

This project began in hopes of coming to a different conclusion. At its start, 

students of environmental politics had much reason to be optimistic about the future of 

climate change legislation in America—the Obama Administration had made the single 

largest investment in clean energy in history through the American Recovery and 

Reinvestment Act in 2009, ended a seven-year fight between oil companies and 

environmentalists by rejecting the construction of the Keystone XL Pipeline in 2015, 

and unveiled the Clean Power Plan in 2014, one of the most ambitious attempts at 

cutting greenhouse gas emissions to date.84 The international community’s eyes were 

on the U.S., and it seemed as though the country would finally rise to the occasion. 

This was the urgent response from our federal government the world needed.   

Of course, this optimism immediately evaporated upon the election of President 

Donald J. Trump in November 2016. Trump vowed to prioritize energy industry jobs 

over curbing greenhouse gas emissions, effectively ceding America’s chief role in 

international climate negotiations.85 If that weren’t enough, Trump successfully 

nominated Scott Pruitt, a well-known climate change skeptic and plaintiff against the 

federal government, to administer the EPA.  For many climate policy advocates, 

Pruitt’s Senate confirmation hearing was like watching a worst case scenario come to 

life. When Senator Bernie Sanders (D-VT) asked Pruitt why the climate was changing, 

Pruitt fired back an extremely evasive but well-polished response that indicated how he 
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would receive future climate policy proposals; “I believe the ability to measure, with 

precision, the degree of human activity’s impact on the climate is subject to more 

debate on whether the climate is changing or whether human activity contributes to 

it.”86 

The Pruitt-led EPA will undoubtedly strike down any attempt at national 

climate legislation and potentially discourage climate policy at the state level, as 

suggested by Pruitt’s disregard for California’s vehicle emissions mandate. That is why 

in February 2017, when senators voted 52 to 46 to confirm Pruitt, countless climate 

change organizations around the country went into damage control.87 Moreover, the 

party pendulum had swung to the right and both the House and Senate had become 

Republican controlled. Under a Trump Administration, the future of climate change 

legislation seemed dire at best. I set out to conduct a project that would reimagine the 

journey but obtain the same goal—a climate policy archetype congruent with the 

U.S.’s emissions commitments to the international community.  

But at some point in my research I came to the sobering realization that no 

policy archetype was effective without a federal arm. While many state governments 

are responding to the concern of climate change with scope and ambition unlike any 

other issue in the history of environmental law, they are nonetheless only half the 

American population. The other half of the country is extremely resistant to federal 

encroachment and sees no economic incentive to transition their economies away from 

fossil fuels. Without full participation, U.S. climate negotiators cannot speak for the 
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entire federation, and thus cannot make ambitious emissions mitigation commitments 

in good faith. I saw that climate change necessitated some level of federal buy-in or 

else policy adoption rates across the fifty states would continue to polarize.  

There is, however, a silver lining to this daunting challenge. It is not a new one. 

Constructing national climate policy atop a growing tapestry of state laws is not a 

concern symptomatic of a Trump Administration. Nor is it a problem caused only by a 

Republican dominated Congress, climate change skeptics, or oil and gas industry 

lobbyists. Rather it’s states’ unique response to the problem of climate change—some 

states are challenging the conventional wisdom of the last half century of 

environmental policy (i.e. the “old state paradigm”) where states resisted or lobbied 

against addressing environmental externalities, and are now imposing various levels of 

climate policies on themselves (i.e. the “new state paradigm”). Even pro-climate 

legislators will have difficulty incorporating this diversity of state responses into 

federal policy. Obama’s environmental policymakers certainly faced this problem, and 

so too will future legislators perhaps under the 46th presidential administration.  

In the meantime, state officials can re-examine their climate policies under the 

assumption they will ultimately be nationalized. According to scholars like Posner and 

Engel, state action’s greatest potential lies in its capability to trigger policy adoption 

within the federal or other state governments.88 State legislators must now ask 

themselves; how can we expand our current policies to include other states? How can 

we write policies suited for federal adoption, or at least harmonious with future federal 

legislation? Particularly in the case of carbon trading programs, separate state markets 

based on different state standards have the potential of limiting the liquidity and 
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efficiency of future national carbon trading programs. States may be able to avoid some 

of these concerns by uniting under one program rather than creating a complex web of 

state carbon schemes.89 State officials can start by making these considerations to 

prepare for the long and winding road ahead.   

National policymakers are not without a heavy workload themselves. Prior to 

the emergence of climate change, the main objective of environmental federal policy 

was to answer a central question: how do we mitigate the most environmental 

degradation in the future? All states had done an equally nonexistent job handling 

environmental externalities, hence prompting the need for federal intervention.90 But at 

the crux of the emergence of state leadership on climate change is a series of new 

questions. Should federal policymakers reward states that have stepped outside their 

authority under a federalist system and addressed a collective action issue? What are 

the consequences of building policy around only past state initiation or only future 

environmental protection? Federal policy that does not reward progressive states runs 

the risk of creating a deep moral hazard where states are punished for tackling public 

health and environmental problems. Rewarding them however raises basic 

constitutional questions about the degree to which the federal government can treat 

states differently, and could delay much-needed compromise from regressive states.91 

National environmental legislators should now be tasked with the added responsibility 

of not just writing law that mitigates the most environmental damage, but also grapples 

with rewarding states with varying levels of policy engagement.  

                                                 
89 Posner, “The Politics of Vertical Diffusion: The States and Climate Change,” 88. 
90 Again, some states have imposed environmental protection laws in the past, but inaction without 
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State and federal officials have a lot of new challenges to wrestle with in the 

next four years.92 Regardless of the administration, current policymakers are not yet 

prepared to design legislation that accounts for the resurgence of state action on climate 

change. Though it certainly seemed hopeful, policymakers weren’t ready even at the 

start of this project, under President Obama. To get there, progressive state and federal 

officials must now rise to the occasion and dig into these new challenges. This at least 

is possible, I think, without the support of the President.  

                                                 
92 I assume that future administrations will be less resistant to climate legislation than the Trump 
Administration and that Congress will be more centrist.  
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