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Abstract 

The Prison Rape Elimination Act (or PREA) is and is not the object of my critique.  
PREA was passed in 2003 with bipartisan consensus and provides “for the analysis of 
the incidence and effects of prison rape in Federal, State, and local institutions and to 
provide information, resources, recommendations and funding to protect individuals 
from prison rape.”1

 
 I offer a rhetorical analysis of PREA’s 2003 political context 

accompanied by a partial critique of PREA proper, the law, in order to show how PREA 
frames the aggressor of prison rape racially and sexually, criminalizes sex, expands 
data-collection and the privatization of public prisons to ultimately re-inscribe a system 
of mass incarceration. I argue this in two limited parts: the first, being a partial 
contextual analysis of 2003’s political expediencies in order to show what breath PREA 
assumes, and the second, being a thematic critique of the case law itself. Three critical 
themes emerge throughout this analysis which feed off one another: (1) PREA presents as 
a “benign” policy, but is actually deeply racialized and gendered; (2) PREA shares a 
bed with the prison industrial complex and its interests, and; (3) PREA perpetuates 
systemic state violence in its quest to eliminate perceived individual sexual violence. I 
consider PREA within these three themes and also within three “events” of 2003: the 
prison industrial complex, the war on terror, and Lawrence v. Texas (2003).  My overall 
takeaway is that PREA permits systemic state violence in its quest to eliminate individual 
sexual violence in prisons under a seemingly ethical and common sense rhetorical guise 
which ought to be interrogated.  My analysis allows for rhetorical scholars to examine 
how prison legislation could use rhetorical tactics to expand ideological systems of harm 
such as the prison industrial complex.  

                                                 
1 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 



 

Prelude: Context and Positionality  

“Free Bird” by Lynyrd Skynyrd crooned on a state-issued mp3 player, as a correctional officer 

sat behind a computer checking inmates in and out of shackles with the click of a mouse. 

“Cause I'm as free as a bird now 
And this bird you cannot change 
Oh, oh, oh, oh, oh”  

 
The song, which is sung by Skynyrd with the bravado of a ballad, played quietly. Like a 

mother’s macabre nursery rhyme, it cradled only those close enough.  It could not be heard by 

the inmates in their bunks.  Seated across from the officer, I remarked that this was “probably 

for the best” as the song seemed “kinda paradoxical for the setting, huh?”  The officer laughed 

with open abandon.  I laughed along, less bellied, before he said, “Paradoxical… what a useless 

word!  Sounds like a parrot introducing himself on Xanax. HA! Mira, you got—ta have a sense 

of humor in this job.. You gotta have humor… and you gotta have the music…  because, if you 

don’t have ‘coping mechanisms’…” He flapped the PREA paperwork across his desk and held 

his hand to his heart, “well, you’ll die in here.” He stretched, his arm gesturing towards beyond 

the concrete we were enclosed by, “before you do out there.”  I assumed he saluted Walla Walla, 

Washington, and pictured a false vision: him retired, eating Klicker strawberries with his wife 

beside a river amidst a tangle of brambles and blueberries.  A Boxcar Children Novel. Leaving 

the jail that day, I was reminded that the funeral parlor is across from his office.  He gestured 

towards “out there” as in across the street.  Sometimes our meanings miss one another. 

He faced the computer and resumed typing, as I do now myself.  We have been taught to 

use our fingertips differently, “Mira, it’s not the ‘academicolastics’ from White-man College, 

who are doing the day to day… feeling the heart of this all… it’s real easy to fap on prisons 

 



 

when you never had to enter one….. so tell those— your professors and your peers, to either 

practice what you preach… or get off your soapbox before you slip on its suds… HA!”  He 

doesn’t laugh though, he speaks his HA’s. 

... 

Both ivory and guard towers penetrate Walla Walla, Washington’s parcel of sunrise. 

Walla Walla is home to at least 33,000 people and a handful of prominent industries: agriculture, 

wine and food tourism, three academic institutions, and prisons and jails. Walla Walla is home to 

the Washington State Penitentiary, the Juvenile Justice Center, and the Walla Walla Department 

of Corrections.  Our town is also home to a large migrant farmworker population given the 

region’s advertised wine and food industry. Walla Walla’s immigrant population lives under the 

latent threat of Immigrant and Customs’ Enforcement raids. Walla Walla is an economically 

prosperous town due to both the existence of prisons in the area, as well as the threat of 

incarceration— this fear of persecution facilitates cheap and undocumented labor.  These 

relationships feed the wealth in the region, quite literally, as well as resurrect and reinterpret the 

colonial history of the land.  

Walla Walla has long been a locus of civil rights freedom struggles and dissent.  In 

Fugitive Life: The Queer Politics of the Prison State, Stephen Dillon writes:  

On July 4, 1977, the George Jackson Brigade issued a communique that began 
with the following statement: ‘Today we moved the main substation for the state 
capital complex in Olympia [Washington].  The purpose of this action is to 
support the struggle of prisoners in the hole at Walla Walla state prison.  These 
men are still on strike as a focus of their militant fight against illegal confinement, 
barbarism, and torture.  1

 

1 Dillon, Stephen. Fugitive Life: The Queer Politics of the Prison State. Durham: Duke University Press, 
2018. 

 



 

Lest we forget, this is not an issue of the past.  Last year, roughly 800 inmates at the State 

Penitentiary participated in a hunger strike due to the quality of food served, which was causing 

them dire health conditions such as heart attacks and gout.  Also last year, Whitman College 

started building a multi-million dollar dining hall, featuring sushi and Stumptown coffee.  Now, 

this may seem a crude comparison-- “Whitman’s dining hall wasn’t connected to the hunger 

strike!” says someone in the back.  However, Whitman College would not exist if were it not for 

the State Penitentiary, as Whitman would not have the land it currently builds dining halls upon 

nor the wealth to do so.  Whitman was founded upon indigenous lands, its land and namesake, 

procured from genocide against the Cayuse, Umatilla, and Nez Perce people.  In its first 

architectural iteration (before Washington even gained statehood), the State Penitentiary was 

originally founded as a space to house indigenous people after the Whitman Massacre and The 

Cayuse War.   Whitman profits from racialized incarceration.  White criminality is felt here.  If 2

incidents of rape and il/licit drug use were prosecuted here in the manner in which they are past 

2nd street then the demographics of those incarcerated at the WSP and the county jail would look 

markedly different.  These relationships are sticky and integrally bound. 

Stating that Whitman College is predicated upon wealth and racism is not a radical 

statement to those who viscerally feel its excretions and residue: those Townies , those Others. 

Like Michelle Alexander notes of folks incarcerated understanding the issues in the American 

carceral system in comparison to her own perspective as an attorney:  

Quite belatedly, I came to see that mass incarceration in the United States had, in 
fact, emerged as a stunningly comprehensive and well-disguised system of 
radicalized social control that functions in a manner strikingly similar to Jim 

2 The Cayuse War, circa 1850-1900, Mss2901, Whitman College and Northwest Archives, Archives West. 
 

 



 

Crow. In my experience, people who have been incarcerated rarely have difficulty 
identifying the parallels between these systems of social control. (Alexander, 4).  

 

Indeed, this thesis is not for people who are or have been incarcerated as they will not need 

citations of Foucault to understand the influence the state has on their bodies and the insidious 

manner in which The Prison Rape Elimination Act (PREA) operates. 

I go to school at Whitman College, and work at the Walla Walla Department of 

Corrections, where I research the Prison Rape Elimination Act-- the paperwork the officer 

flapped across his desk.  Whitman College has paid me to work at both the Washington State 

Penitentiary and the Walla Walla Department of Corrections.  At the Department of Corrections, 

my job is to write up policy recommendations for the local jail to be able to enforce PREA. 

Now, this job was advertised to me by Whitman’s Community Engagement Center as a pre-law 

fellowship.  Here is an excerpt from The Community Engagement Center’s advertisement: 

At the Walla Walla County Jail, you’ll lead an assessment of jail supervision 
practices and compliance of the Prison Rape Elimination Act (PREA) as you help 
the WWCCD attain accreditation. Your work will require research on the 
requirements of PREA and current best practices, eventually providing the 
WWCCD with a viable proposal for PREA accreditation, which acknowledges 
facility design limitations and budget constraints.  

 

What I mean to preface my own analysis with is the note: Whitman, and myself, are complacent 

within the structures that are often denounced, yet embodied, in classroom spaces.  While I will 

critically examine the Prison Rape Elimination Act, I must note the form of this thesis, the space 

it will be housed in, and the education my analysis is predicated upon, and us, as being integrally 

bound to the supremacy I critique throughout PREA. If you attend Walla Walla High School, 

you have a higher chance of being admitted to the Washington State Penitentiary or Walla Walla 

 



 

Department of Corrections than you do Whitman College.  Certainly, you have a higher chance 

of working for the Department of Corrections than you do of being admitted to Whitman 

College. While the personal is always political, in a small town, the political is personal. 

 I am critiquing systems and institutions in my analysis, not people.  That said, the 

political is personal.  This thesis has been a difficult one to write, because I feel the absence of 

people I know and love who work and live in prisons.  Similar to squeezing oranges, it’s the 

stickiness and spillage which made it onto these pages. It’s very difficult to write about prisons 

as the people who know them best, those who live in prisons, will not have their words heard nor 

read nor shelved.  No, projects like these that are written by people incarcerated are cause to get 

them sent to solitary confinement.  What’s more, the correctional officers (who are also very 

much hurt by this system) have not been able to receive the education which has allowed me to 

write this critique.  If a correctional officer were to write something like my analysis, they would 

be fired. I feel my freedom and my voice and yet I don’t feel free. Expressing these thoughts in 

theory grates, because this reality is not a theory existing in some ether, upon some shelf 

amongst dust and laddered libraries. This is urgent.  

Central to prison industrial complex is the role of higher education.  These systems came 

before us, but we fill them now and breathe into their bones. Institutions are the debt we’ve 

inherited, but they’re also the residue we’ll leave behind if we don’t unsettle their structure. 

With that comes a responsibility: to also leave behind a record of dissent, a warning.  While of 

course I’m writing to inform the people of this moment who would like to be informed about 

what is happening in our town, and of course I want us to strike up and stop these atrocities, I am 

also writing to the Archives.  The Whitman College and Northwest Archives where much of our 

 



 

archival software was made by men incarcerated at the Washington State Penitentiary as part of 

an uncompensated project with Whitman College. 

 I write with a profound respect for those who do the day to day—those with the grit, 

intelligence, and vulnerability to bear witness.  As the man I write of expresses in his own words, 

it is not academics who must embody and implement the complications of theory.  Similarly, it is 

not lawmakers.  No, it is the folks on the ground: the prisoners, prison staff, and those they love 

who feel this theory. We must look at how those who are most impacted by policy understand 

it’s nuances and complications, and if those in a community conclude a system is wrought, then 

we must use our critical capacities to imagine something new.  It is not enough to anxiously 

externalize from imagined ivory towers that mass incarceration is wrong.  It is, and it has been, 

said better by others, before.  Sara Ahmed is wonderful.  She writes, “When we have to think 

strategically, we also have to accept our complicity: we forgo any illusions of purity; we give up 

the safety of exteriority. If we are not exterior to the problem under investigation, we too are the 

problem under investigation.”  3

Those in the Humanities, that is to say academics with a supposed specialization in the 

human condition, must understand ourselves as having a vocational and embodied connection to 

systems of racism and sexism, which we think we understand and yet re/produce. This should 

not only be a project of our minds, but of our bellies.  This is visceral.  This demands to be felt. 

So, we're left to sip on the ironies, the anxiety, the knee-jerk defensiveness, and the joints 

between professed beliefs and embodied practice, as our wine in Walla Walla is rotten.  You may 

3 Ahmed, Sara. Living a Feminist Life. Durham: Duke University Press, 2017. 

 



 

feel nourished by some thoughts, you may spit out others, but we must feel these issues as they 

are a terrible reality.   We who are not incarcerated are also being hurt profoundly.  
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"We all have a passion, all the men in this courtroom, and that is to protect the womanhood of 
the state of Alabama."  
-- Prosecutor Knight addressing the jury in the third Patterson trial aka The Trial of the 
Scottsboro Boys, Nov. 30, 1933 
 
Regarding The Prison Rape Elimination Act 

I.  Introduction 

The pendulum swings back and forth, as the prison industrial complex lurks and lurches 

throughout the U.S. empire, efforts to reform these carceral practices continue to accept the 

premise of, and strengthen the vertebrae of mass incarceration.  Indeed, prison reform bills which 

legislate increasing federal funding to prisons have become a bipartisan pantry staple and make 

the relatively recent and politically constructed phenomenon of mass incarceration seem 

commonsensical, ethically permissible, and politically insurmountable.  

It is rare that groups such as the National Association for the Advancement of Colored 

People (NAACP) and National Association of Evangelicals agree on U.S. policies. However, 

these interest groups among other disjointed colleagues, such as the American Civil Liberties 

Union (ACLU), The American Conservative Union, Penal Reform International, and the 

Southern Baptist Ethics & Religious Liberty Commission, came together in 2003 to campaign 

for the passage of the Prison Rape Elimination Act (PREA) with the shared and stated goal of 

providing, “for the analysis of the incidence and effects of prison rape in Federal, State, and local 

institutions and to provide information, resources, recommendations and funding to protect 

individuals from prison rape..”  Rape in prisons, which in popular culture is often relegated the 1

brunt of “don’t drop the soap” jokes, a media trope, and the specter of a prison sentence, was 

1 Strode, Tom (September 3, 2003). "Law targeting prison rape signed; diverse coalition backed 
measure". Baptist Press. Archived from the original on March 27, 2008. Retrieved March 30. 
United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 

 

https://web.archive.org/web/20080327163535/http://www.sbcbaptistpress.org/bpnews.asp?ID=16630
https://web.archive.org/web/20080327163535/http://www.sbcbaptistpress.org/bpnews.asp?ID=16630
https://en.wikipedia.org/wiki/Baptist_Press
http://www.sbcbaptistpress.org/bpnews.asp?ID=16630
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taken quite seriously by PREA. Indeed, it was accompanied by an over sixty million dollar grant 

the year the legislature was already strapped fighting a war in Iraq and deregulating mortgages.  2

As we continue to incarcerate an extraordinary amount of people in the United States, our 

prisons, jails, and immigrant incarceration facilities continue to not only enforce PREA, but cite 

PREA as a motivating reason to expand the U.S.’ prison system. 

I interrogate this one prison reform bill, PREA, in order to demonstrate how the 

seemingly ethical call of “eliminating prison rape” accepts and expands the prison industrial 

complex.  That said, PREA is and is not the object of my critique. I offer an analysis of PREA’s 

2003 political context accompanied by a partial critique of PREA proper, the law, in order to 

show how PREA frames the aggressor of prison rape racially and sexually, criminalizes sex, 

expands data-collection & the privatization of public prisons to ultimately re-inscribe a system 

of mass incarceration. I argue this in two limited parts: the first, being a partial contextual 

analysis of 2003’s political expediencies in order to show what breath PREA assumes, and the 

second, being a thematic critique of the case law itself.  Three critical themes emerge throughout 

this analysis which feed off one another: (1) PREA presents as a “benign” policy, but is actually 

deeply racialized and gendered; (2) PREA shares a bed with the prison industrial complex and its 

interests, and; (3) PREA perpetuates systemic state violence in its quest to eliminate perceived 

individual sexual violence. I consider PREA within these three themes and also within three 

“events” of 2003: the prison industrial complex, the war on terror, and Lawrence v. Texas 

(2003).  

2 "Figure 2f From: Irimia R, Gottschling M (2016) Taxonomic Revision of Rochefortia Sw. (Ehretiaceae, 
Boraginales). Biodiversity Data Journal 4: E7720. Https://doi.org/10.3897/BDJ.4.e7720." 
doi:10.3897/bdj.4.e7720.figure2f.  
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As a roadmap, I will start with describing some key terms I use throughout the analysis. 

Then, I’ll offer a contextual analysis of 2003, where I’ll offer critical background on the prison 

industrial complex and mass incarceration, the war on terror, and Lawrence v. Texas (2003). 

Then, I’ll move into a thematic analysis of PREA where I’ll show how: 1). PREA frames mass 

incarceration as an issue of prison rape; 2). PREA facilitates a war on terror data collection 

policy; 3). the ambiguity of “prison rape” and “will” in prison criminalizes sex; 4). PREA frames 

a prison rape victim and perpetrator in sexually and racially coded ways; and 5). PREA 

privatizes public prisons.  All the while, I will return to those aforementioned three themes to say 

that what’s seemingly “benign” is actually very racially and sexually encoded and facilitates 

systemic violence (the prison industrial complex, the war on terror, and the criminalization of 

queer sex) as PREA seeks to “eliminate” individual sexual violence. 

 I conduct this analysis in a plural fashion so as to contextualize the interconnectedness of 

PREA within larger discourses of power and oppression, but in this aim my analysis is obviously 

limited.  While 2003 is a politically striking year and I treat it as such, PREA is not an 3

exceptional policy within an exceptional year.  Rather, PREA falls within a continuous net of 

racially and sexually coded U.S. laws which have existed for centuries.  It is important to 

recognize that systems of supremacy reinterpret themselves and refashion the discourse they use 

to uphold power, often reacting to perceived “progress” or “gains.”  In this, PREA is important 

to consider as it is a seemingly progressive bill which upholds supremacy through discourse. 

3 Arguing a transnational feminist rhetorical methodology, Rebecca Dingo and Blake Scott, press that 
we/they must conduct analysis in this plural fashion so as to see how rhetoric is networked within a global 
context so that we can think on how rhetorical occasions are produced within a “neoliberal economy” 
which operates transnationally and within a neoliberal moment of Global capitalism. Dingo, Rebecca & 
Scott Blake. "The Megarhetorics of Global Development." 2012. doi:10.2307/j.ctt5hjsvb. 
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However, further work ought to be done in connecting PREA to other racially and sexually 

targeted U.S. laws and histories. 

I draw from the work of feminist, queer, and critical race theorists to press that this 

rights-based framework constricts radical imagination and avenues for dissent within the 

currently Orwellian US’ penal system. I conclude that PREA is a trojan horse of a policy and that 

we ought to be wary as to how perceived liberal reform operates within the prison industrial 

complex, as “good” gains within a systemically oppressive prison regime only further affirm the 

base-structure.  

II.  Caveat: Terminology & Style  

While I will elaborate on this later on, mass incarceration refers to the exponential 

increase in the U.S. empires’ incarcerated population.  The rise in jail and prison populations 

went from less than 200,000 in 1972 to more than 2.3 million people today.   The estimate 4

increases to over 4.5 million people under the Department of Correction’s control today if you 

include those on probation and parole.   Disproportionately and strategically, this rise in 5

incarceration targets people of color and facilitates white supremacy. Mass incarceration has led 

to “unprecedented prison overcrowding” and “put tremendous strain on state budgets” all while 

being a project of global capitalism and producing similar profit margins to privatized companies 

as outsourcing.    These relations refer to the prison industrial complex (PIC) where the matrix of 6

capital and governmental incentives use mass incarceration as a tool to relegate social, economic, 

4 "Read "The Growth of Incarceration in the United States: Exploring Causes and Consequences" at 
NAP.edu." National Academies Press: OpenBook. Accessed April 21, 2019. 
https://www.nap.edu/read/18613/chapter/4. 
5 Ibid. 
6 "Mass Incarceration." Equal Justice Initiative. April 12, 2019. Accessed April 21, 2019. 
https://eji.org/mass-incarceration. 
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and political problems to the control of the prison system.   Again, these connections will be 7

clarified in my section, Mass Incarceration & The Prison Industrial Complex. 

I decidedly refer to the U.S. empire instead of the United States of America— but for 

brevity’s sake I will write U.S. at times. This choice follows the work of theorists to emphasize 

the ways in which the United States acts in transnational ways, allowing it to act outside of its 

formal “50 states” and into occupied territories.  For a more thorough analysis of the U.S. as 

empire, Daniel Immerwahr’s How to Hide an Empire: A History of the Greater United States, 

ought to be of interest.   While it is not the purpose of my project to argue for the U.S. as empire, 8

the choice gestures to the influence and scope of global capitalism within the prison industrial 

complex as exemplified through PREA. In this, it feels important to emphasize the ways in 

which PREA applies to immigrant incarceration centers and military jails.  Further, I use 

immigrant incarceration centers instead of “immigrant detention centers,” following Dean 

Spade’s articulation that “immigrant detention” falsely connotes short incarceration sentencing.  9

“Immigrant Incarceration” is a more accurate term for the way in which the U.S.’ immigration 

practices function.   10

I say people living within the U.S. empire, or incarcerated people, instead of U.S. 

citizens, as PREA impacts immigrants to the U.S. who have not been granted citizenship and 

7 March 9, 2019, ”Critical Resistance." Critical Resistance. Accessed April 21, 2019. 
http://criticalresistance.org/. 
8 Immerwahr, Daniel. How to Hide an Empire: A History of the Greater United States. New York: Farrar, 
Straus and Giroux, 2019. 
9 Spade, Dean. 2011. Normal life: Administrative Violence, Critical Trans Politics, and the Limits of 
Law. Brooklyn, NY: South End Press. 
10 Landgrave, Michelangelo, and Alex Nowrasteh. "Incarcerated Immigrants in 2016: Their Numbers, 
Demographics, and Countries of Origin." Cato Institute. June 04, 2018. Accessed April 21, 2019. 
https://www.cato.org/publications/immigration-research-policy-brief/their-numbers-demographics-countri
es-origin#endnote-017. 
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also people who are incarcerated in military jails within the U.S. empire. Further, the lack of 

civic rights people who are incarcerated in the U.S. receive renders calls to “citizenship” tactless.

  To control and discipline these bodies, PREA uses rhetorics of U.S. sexual exceptionalism to 11

cover the state’s own incentives for violence.  Parroting Jesse Jackson, U.S. sexual 

exceptionalism refers to “the nationalist discourse that constructs the U.S. state and its citizens as 

having a fundamentally better, more liberated, and less violent relationship to sexuality.”   Now 12

Jackson argues PREA is a sexually necropolitical policy which serves to neuter people who are 

incarcerated.  I pick up on this articulation that PREA is necropolitical and elaborate on that 

theoretical background when I consider PREA’s logic that prison rape gives people incarcerated 

HIV, “a potential death sentence.”  

At points I evoke a metaphor of the specter of prison rape. I use this to symbolize the 

ways in which prison rape evokes feelings of fear and produces visceral reactions, taking on a 

cultural meaning and signification outside of prison rape’s objective reality.  I believe that the 

bodily responses that prison rape evokes allow for politically reactive actions, ones which 

enforce supremacist action.  For further reading on the psychoanalytic similarities between 

reactions to trauma and to supremacy, and the impulse to escalate conflict and defer to the state 

when faced with anxiety, I refer the reader to Sarah Schulman’s Conflict is Not Abuse.  

I conceptualize the U.S. empire as a white supremacist nation, as the U.S. empire both 

historically and currently upholds white power through material and symbolic violence directed 

11 "Prisoners' Rights." American Civil Liberties Union. Accessed April 21, 2019. 
https://www.aclu.org/issues/prisoners-rights. 
12 Jackson, Jessi Lee. "Sexual Necropolitics and Prison Rape Elimination." Signs: Journal of Women in 
Culture and Society 39, no. 1 (2013): 197-220. doi:10.1086/670812. 
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at non-white people.   For more reading on how discourse functions as a tool of white 13

supremacy, I refer the reader to Michelle Alexander’s The New Jim Crow, Angela Davis’ Are 

Prisons Obsolete, and Ibram X. Kendi’s Stamped From The Beginning.  

While I’ll refer to queer throughout this analysis, queer resists definition and I’m 

certainly not going to try to render queerness in a paragraph.  However, I believe that there are 

multiple ways where sex in prisons is queer in the sense that it’s nonnormative, non-procreative, 

subversive, and as I’ll show in PREA, counters rules set forth by the state.  Most obviously, sex 

in prisons is queer as prison sex is not likely heterosexual sex since prisons are rigidly sorted by 

state defined classifications of “sex.”  However, this is the simplistic reading of queer based 

upon an identity politic which I worry may adhere to similarly binary ideas of gender 

administered by the state which I reject in my own understanding of queerness.  I consider prison 

sex as queer less so in relation to the sexuality of the individuals who have sex in prisons, who 

yes commonly have similar sexual organs, and instead consider prison sex queer as the 

subversive act of finding pleasure/pain and desire/repulsion in prisons (a system derived upon 

affective sterilization and affective commodification) is non-normative and subversive. Since 

prisons are a project of breaking off and displacing familial and community bonds, prisons are 

set against the preservation of (namely black and brown) nuclear families.   Even conjugal 14

visits, which originate as a plantation reward policy  and only exist in six states, just apply to 15

partnerships which receive legal recognition and thus uphold the nuclear family.  Conjugal are 

13 Serwer, Adam. "The President's Pursuit of White Power." The Atlantic. January 14, 2019. Accessed 
April 21, 2019. 
https://www.theatlantic.com/politics/archive/2019/01/trump-embraces-white-supremacy/579745/. 
14 Jackson, Jessi Lee. "Sexual Necropolitics and Prison Rape Elimination." Signs: Journal of Women in 
Culture and Society 39, no. 1 (2013): 197-220. doi:10.1086/670812. 
15 Hopper, Columbus B. "The Conjugal Visit at Mississippi State Penitentiary." The Journal of Criminal 
Law, Criminology, and Police Science 53, no. 3 (1962): 340. doi:10.2307/1141470. 
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set against queer as they are exactly what the state allows to be preserved.   Indeed, sexual 16

relations which exist in prisons and outside of “bourgeois reproduction, family, longevity, 

safety/risk, and inheritance” create counterpublics which make sex in prisons, well, queer.  So, 17

as I write of queerness in prisons it is this multi-facetted and queer approach I consider. 

Chapter 1: 2003 Political Context  

Historical analysis relies on the interpretation of a critic who has an agenda and always a 

subjective position.  My agenda is to think about the ways in which “eliminating prison rape” is a 

surveillance apparatus for increasingly funding the prisons, criminalizing sex, and disciplining 

bodies through administrative language.  To make this argument, I refer the 2003 American 

political expediencies which facilitated PREA’s passage, and have similarly used administrative 

language, calls on security, and rhetorics of patriarchal “protection” to discipline and move 

bodies in order to increase the power of the surveillance-state and facilitate mass incarceration.  I 

consciously point towards three “events” in 2003 which provide a helpful, albeit limited, 

political context for PREA’s 2003 passage: the prison industrial complex & mass incarceration, 

the war on terror, and Lawrence v. Texas (2003).  I provide this political context to say that what 

I’ll argue PREA does, and the violence it permits, does not exist in a silo— it falls within a 

breadth of racially and sexually encoded expansions of state supremacy.  While I will offer a 

descriptive analysis of The Prison Rape Elimination Act, I press on this contextual analysis to 

16 England, Deborah C. "States That Allow Conjugal Visits." Www.criminaldefenselawyer.com. March 
06, 2017. Accessed April 28, 2019. 
https://www.criminaldefenselawyer.com/resources/criminal-defense/state-felony-laws/states-that-allow-c
onjugal-visits. 
17McDermott, Lydia. “The Crik is Crooked: Appalachia as Movable Queer Space.” Queer Appalachia: 
Reading, Writing, Teaching, and Imagining the ‘Unspeakable’ Other. Eds. Sherrie Gradin, Hillery 
Glasby, and Rachael Ryerson. (Forthcoming 2019 with West Virginia University Press).  
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ask: what context produced this object?  After all, reform never springs forth based upon those in 

power having epiphanies.  We must think of the systems and time in which this law came from, 

and were reacting to as an inter-connected matrix.  PREA came to the legislature at a confluence 

of heightened expansions of state power, a politically reactive time, and the need for mass 

incarceration and the prison industrial complex to facilitate the state’s war efforts and proliferate 

global capital.  It also came at a time when mass incarceration was under fire, and thus, the 

apparatuses to preserve the system were firing. 

PREA was passed by both the House and the Senate with unanimous and speedy consent. 

On the surface, ridding our nation's prisons of rape seems a common sense ethic-- a logical 

political stance which ought to supersede partisanship.  Considering this, it’s eye opening to 

learn that although PREA was the first signed bill concerning the rape and sexual assault of 

incarcerated people in United States’ history, it was not the first to be proposed.   In fact, prison 18

rape had been ruled a violation of the 8th amendment, as “cruel and unusual punishment” back in 

1994 in the Supreme Court case Farmer v. Brennan (1994).   19

Why then, was PREA, which was accompanied by an over sixty million dollar grant, met 

with such applause the year the U.S. was already financially strapped with a war effort given the 

lag in legislative response to Farmer v. Brennan?  Was it simply legislative oversight? Delay? If 

we don’t account for the pernicious influence of the prison industrial complex, 2003 was an odd 

year for the U.S. to suddenly invest in prisoners’ rights given it had been roughly a decade since 

18 Smith, Brenda V. (Spring 2008). "The Prison Rape Elimination Act: Implementation and Unresolved 
Issues". Criminal Law Brief. Washington College of Law (WCL Research Paper No. 2008–49). 
OCLC 63521701. SSRN 1129810. 
19 I’ll return to Farmer v. Brennan (1994) for a closer read in Chapter 2.  

 

https://en.wikipedia.org/wiki/Washington_College_of_Law
https://en.wikipedia.org/wiki/OCLC
https://www.worldcat.org/oclc/63521701
https://en.wikipedia.org/wiki/Social_Science_Research_Network
https://ssrn.com/abstract=1129810
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Farmer v. Brennan (1994) and other proposed laws addressing prison rape had not been taken 

seriously in Congress.   20

IV.  The Prison-Industrial Complex and Mass Incarceration 
“They would not call it slavery, but some other name. Slavery has been fruitful in giving itself 
names. It has been called “the peculiar institution,” “the social system,” and the “impediment,” 
as it was called by the General conference of the Methodist Episcopal Church. It has been called 
by a great many names, and it will call itself by yet another name; and you and I and all of us 
had better wait and see what new form this old monster will assume, in what new skin this old 
snake will come forth.”  —Frederick Douglas Speech on the 13th Amendment 
 

2003 marked a critical year for the prison industrial complex (PIC).  As Michelle 

Alexander put it in 2010, “the U.S. spent a record of $185 billion for police protection, detention, 

judicial, and legal activities in 2003… these figures reflect a tripling of justice expenditures since 

1982. The justice system employed almost 2.4 million people in 2003— 58 percent of them at 

the local level and 31 percent at the state level.  If four out of five people were released from 

prisons, far more than a million people could lose their jobs.”    It was also in 2003 when the 21

justice system wasn’t only at a height in funding, but the prison industrial complex receives its 

name through Angela Davis’ 2003 published analysis, Are Prisons Obsolete? Indeed, the PIC 

wasn’t only at a height, but it was being named, challenged, and brought to a public readership. 

While Davis’ activism has stretched across the decades, Are Prisons Obsolete? marked a major 

publication for Davis and followed her public denouncements of the war on terror.  Since 2003 is 

when PREA was passed, I consider this legislation in relation to Davis’ articulation of the prison 

industrial complex, and at a later point, the war on terror. 

20 Jenness, Valerie, and Michael Smyth. "THE PASSAGE AND IMPLEMENTATION OF THE PRISON 
RAPE ELIMINATION ACT: LEGAL ENDOGENEITY AND THE UNCERTAIN ROAD FROM 
SYMBOLIC LAW TO INSTRUMENTAL EFFECTS." Stanford Law & Policy Review, May 6, 2011, 
489-528. 
21 Alexander, Michelle. THE NEW JIM CROW. New York, NY: New Press, 2012. 230 
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The prison industrial complex is “the overlapping interests of government and industry 

that use surveillance, policing, and imprisonment as solutions to economic, social and political 

problems.”  The PIC refers to the series of transnational political and economic relationships 22

which incentivize the privatization of public prisons and mass incarceration. Through 

globalization and global capitalism, increasingly companies move out of the United States and 

into countries where they can set up sweatshops and find cheap labor.  This leaves a void in the 

U.S. economy and a blanket of job loss (i.e. automobile companies in Detroit closing) and then 

facilitates a spike in crime rates as people navigate an alternative, and available, economy of 

drug and sex sales.  The war on drugs criminalized illicit drugs along explicitly racialized lines, 

all while incentivizing psycho-pharmaceutical companies to sell similar, and legal, chemical 

byproducts to white, wealthy consumers.   Then, police come into lower-income and normally 23

black or Latinx communities to enforce <law and order>  and incarcerate those participating in 24

these illicit drug and sex sales in the name of promoting <community safety.>   Then these 

people engaging in alternative economies, most often struggling with addiction and needing 

social services, are incarcerated.  Prisons therefore stand in for mental health care and social 

service sectors for those who can’t afford privatized care— ie. poor whites, blacks, and Latinx 

identities. 

22 "What Is the PIC? What Is Abolition?" Critical Resistance. Accessed April 21, 2019. 
http://criticalresistance.org/about/not-so-common-language/. 
23 Davis, Angela Y. Are Prisons Obsolete? New York: Seven Stories Press, 2003. 
24 While I do not explore the theory directly, I use carrots (<>) to indicate where terms are ideographs.  An 
ideograph is the rhetorical concept for a widely understood term in a society, like <democracy> or 
<security> that is commonly used in political discourse and often seems unequivocally acceptable, even 
good, and yet can be mobilized by a rhetor for their own agenda. The term was coined by Michael Calvin 
McGee and is a useful theory for addressing how “common sense” and “progressive” terms can be 
manipulated and their meaning signified through the context and society in which they are used.  Using 
carrots indicates where terms ought to give us pause as they have been used to various ends throughout 
political history and, to McGee’s analysis, reflect the ideology of a society.  
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Prisons offer employment to current prisoners framed as rehabilitation.  Since working in 

prison is a way to reduce sentencing time, move down in custody levels, and afford basic 

toiletries and amenities (such as music, food, and phone calls), a lot of prisoners go to work in 

prisons.  Now, because it is legal to pay prison workers 8 cents an hour, prison labor produces 

similar profit margins to outsourcing.   Further, prison architects, prison staff, and third party 25

companies, make up a tremendous amount of the U.S. non-incarcerated labor force and 

economy. As the U.S. empire continues to incarcerate an extraordinary amount of people, and 

build more prisons, our economy needs prisons. Indeed, the prison industrial complex produces 

not only financial motivations for, but the financial reliance on, the U.S.’ incarceration of 

massive amounts of our population— hence the term, mass incarceration.  

Mass incarceration refers to the exponential escalation of incarceration after the formal 

end to slavery the United States.  This spike in racialized incarceration practices began as slavery 

ended and amped during the 1960’s-2010’s, reacting to perceived rights gains after the Civil 

Rights Era and fear from the Cold War and war on terror.   So, to Davis’ analysis, it came at a 26

time when capitalism was being threatened and African-Americans were protesting white 

supremacy and civil disenfranchisement.  Mass incarceration reacted to these “threats” to white 

supremacy and capitalism, by reinterpreting slavery through the 13th amendment’s caveat which 

provided slavery illegal except for if convicted of a crime.   Mass incarceration refers also to 27

racialization of incarceration wherein, and according to Michelle Alexander’s analysis, mass 

25 "Prison Labour Is a Billion-dollar Industry, with Uncertain Returns for Inmates." The Economist. 
March 16, 2017. Accessed April 21, 2019. 
https://www.economist.com/united-states/2017/03/16/prison-labour-is-a-billion-dollar-industry-with-unce
rtain-returns-for-inmates. 
26 "Timeline of the Rise of the Modern American Prison System." T'ruah: The Rabbinic Call for Human 
Rights. http://www.truah.org/wp-content/uploads/MIH/MIH-18-20-timeline-modern-american-prison.pdf. 
27 U.S. Const., XIII Ammend. 
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incarceration reinterprets a “racial caste system” and refashions Jim Crow Era politics wherein 

more African Americans are under the control of the Department of Corrections than were under 

control of chattel slavery.   Alexander’s title, The New Jim Crow, refers to the system of 28

economic, social, and political subordination of African-American people in the United States 

which produces similar effects to slavery and the Jim Crow Era, refashioning systems with new 

and inventive titles to recreate these systems of violence which disseminate black families and 

use calls to <law and order> and the war on drugs to move communities of color into the prison 

system and out of civic society. 

Mass incarceration is a mechanism for and a result of The PIC.  Mass incarceration 

produces the labor force in prisons for the prison industrial complex to function.  Both mass 

incarceration and the PIC use “colorblind” ideologies to garner bipartisan support for racist 

policies.   Republican President, Richard Nixon, spearheaded the war on drugs which 29

Republican President Ronald Reagan then escalated, implementing racialized sentencing 

disparities for drug use (like harsher sentencing for crack vs. powder cocaine).  Later, 30

Democratic President Bill Clinton furthered the PIC, increasing funding to prisons by almost $10 

billion through the Violent Crime Control and Law Enforcement Act and racialized rhetorics 

surrounding “the welfare queen.”  Then Republican President George Bush further escalated the 31

PIC through the war on terror, which I’ll describe below.  This bipartisan history preceded 

28 Alexander, Michelle. THE NEW JIM CROW. New York, NY: New Press, 2012. 
29 Carrie Crenshaw (1998) Colorblind Rhetoric, Southern Journal of Communication, 63:3, 244-256, DOI: 
10.1080/10417949809373097  
30 "Cracks in the System: 20 Years of the Unjust Federal Crack Cocaine Law." American Civil Liberties 
Union. Accessed April 29, 2019. 
https://www.aclu.org/other/cracks-system-20-years-unjust-federal-crack-cocaine-law. 
31 "Timeline of the Rise of the Modern American Prison System." T'ruah: The Rabbinic Call for Human 
Rights. http://www.truah.org/wp-content/uploads/MIH/MIH-18-20-timeline-modern-american-prison.pdf. 

 



14 

PREA’s 2003 passage.  PREA is much like other laws which manipulate a nice-sounding 

rhetoric to garner bipartisan support for a bill which actually increases the PIC.  All 

administrations garnered support for these efforts from conservatives and liberal voters alike. 

PREA therefore emerges at the time in which the prison industrial complex is named and 

brought to a wider (and often white, and academic) audience after Davis’ groundbreaking 2003 

publication delineates this sordid history. 

V. The War on Terror 

The war on terror funded data-collection services in ways which were racially and 

sexually motivated.   The war on terror brought about many policies which “drastically 32

increased surveillance” and “prompted proposals for an even wider variety of 

population-tracking databases along with new uses of existing datasets collected by federal and 

32 Then President Bush used The New York City attack on September 11, 2001 to garner political support 
and Congressional funding for the war on terror and the war in Iraq. The war on terror is exactly as the 
name implies: violence “justified” based upon reactions to feelings of terror and fear, which ultimately 
upheld U.S. supremacy. While when the attacks occurred there had already been the ongoing American 
bombing of Iraq, once an attack on U.S. soil occurred, the U.S. empire was able to escalate violence 
within and outside of the U.S.  The war on terror facilitated data collection and The Drone Program’s use 
of data tracking in order to identify and then kill those labelled “terrorists.” President Bush and his 
administration framed the violence as justified for the <liberation> of Muslim women from a 
“patriarchally oppressive society,” using rhetorics of U.S. sexual exceptionalism and an ethics of U.S.’ 
patriarchal “protection.”  The war on terror marked the limitless, racialized aggression of empirical and 
supremacist violence on people who were vilified as “Others,”  namely brown and Muslim people within 
and outside of the U.S.  Then President Bush used fear after the attacks to scapegoat the “Muslim 
Predator” as the gravest threat to the U.S. populous.  This tactic distracted from the U.S.’ own bombings 
of Iraq beforehand and the U.S.’ incentives for control of oil in order to garner support and funding for the 
war. Like empires before us have, the U.S. empire used calls for retribution after violence to justify our 
own retaliation and violence.  This was done in order to extricate resources from another country and 
internally fund data-collection mechanisms both within and outside of the U.S.  This is not new in 
politics, of course, but it is telling towards how strong-armed attempts to “right” wrongs, evoke a 
patriarchal logic of scapegoating and escalate harm based upon a reactionary politic.  
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state agencies.”  The U.S. sped up funding for: border <security> efforts, incarceration facilities, 33

and data collection services, ultimately revving up the PIC.  

By 2003, the war on terror marked the creation of Immigration and Customs Enforcement 

(ICE) and Transportation Security Administration (TSA), under the umbrella of the Department 

of Homeland Security.  The Department of Homeland Security makes up the highest funded 

incarceration agency in the United States at a requested discretionary budget for 2019 of “47.5 

billion dollars.”   Both ICE and TSA cite <safety>, <security>, and <protection> as the rationale 34

for data collection, incarceration, and deportation. The war on terror thus funded U.S.’ formal 

invasion of Iraq: the mobilization of a reactionary response to fund a highly strategic effort by 

the U.S. empire to vilify those the U.S. had a capital investment in ostracizing and killing. 

Indeed, I understand the war on terror circa 2003 as evoking the linkage between data collection, 

incarceration, and the expansion of the U.S. empire based upon a politics of fear and reactionary 

violence which uses an acutely sexualized and racialized rhetoric.  Further, I glean how calls to 

<security> and <safety> have been used alongside PREA to be able to use collective emotions of 

fear to justify reactions of violence and empiricism under seemingly “benign programs.”  35

PREA is a seemingly benign and perhaps ethically presented policy which is based upon U.S. 

sexual exceptionalism and uses data-collection to expand the surveillance-state and interests of 

the PIC. 

33 Spade, Dean. 2011. Normal life: Administrative Violence, Critical Trans Politics, and the Limits of 
Law. Brooklyn, NY: South End Press. 
34 "Department Of Homeland Security Statement On The President's Fiscal Year 2019 Budget." 
Department of Homeland Security. August 14, 2018. Accessed April 21, 2019. 
https://www.dhs.gov/news/2018/02/12/department-homeland-security-statement-president-s-fiscal-year-2
019-budget. 
35 Spade, Dean. 2011. Normal life: Administrative Violence, Critical Trans Politics, and the Limits of 
Law. Brooklyn, NY: South End Press. 
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VI. Lawrence v. Texas (2003) 

Lawrence v. Texas (2003) is the Supreme Court case which overturned sodomy laws. 

The case emerged as the state came into a private residence after a reported weapons disturbance 

and saw two men engaged in a “private, consensual sexual act.”  Since Texas, as well as many 

other states, had sodomy laws at the time, the two men (Lawrence and Garner) were arrested for 

“deviant sexual intercourse.”  The case went to the Supreme Court and it was overruled and 36

sodomy laws were found unconstitutional due to the violation of privacy rights.  So while PREA 

was being signed into law, sodomy laws and the state’s invasion into private, queer space was 

found unconstitutional.  However, sodomy laws were found unconstitutional on the premise of 

the right to own property, and thus have the expectation of privacy.  So how will sodomy laws be 

enforced to incarcerated people who have been displaced from their own property and treated as 

property of the state? 

This provides a critical framework for understanding the time in which PREA’s citation 

of “oral sodomy” comes about.  Further, and as I will articulate, PREA reinterprets the guise of 

enforcing <law and order> and <protection> in order to criminalize queer, interracial sex in a 

manner that looks markedly similar to sodomy laws.  While there are no “private spaces” in 

privatized prisons there are spaces off camera, namely bathrooms.  Indeed, the state still has the 

ability to criminalize the “oral sodomy” of the over 250,000 people incarcerated in Texas, 

despite sodomy laws being overturned there that same year.   Again, these connections will be 37

illuminated in the second chapter.  

36 Lawrence v. Texas, 539 U.S. 558 (2003). 
37 Initiative, Prison Policy. "Texas Profile." Texas Profile | Prison Policy Initiative. Accessed April 21, 
2019. https://www.prisonpolicy.org/profiles/TX.html. 
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It is with this historical contextualization and the thematic interpretation of circa 2003 the 

war on terror and the prison industrial complex that we return to read The Prison Rape 

Elimination Act of 2003 in order to see the ways in which it reinterprets Lawrence v. Texas. 

Given this historical overview, we read with particular attention to how information collection 

can fund incarceration under guise of <security>, and rhetorics of protection and safety can be 

weaponized against black, brown, and queer <threats> to state capital interest. These three 

examples illustrate that PREA does not do anything the U.S. was not already doing circa 2003. 

Further, this historical context speaks towards the interconnectedness of PREA as a U.S. policy 

within a broader scope of U.S. material and symbolic violence. In fact, PREA uses the 

confluence of these events to present itself as the solution to the issues the prison industrial 

complex causes, using data collection mechanisms to expand incarceration efforts, within the 

framework the war on terror has already allowed for, in order to reinterpret the sodomy laws 

(laws policing queer sex by the state) in prisons. 

Chapter 2 

The Prison Elimination Act of 2003: Object Description and Analysis  

I. Critical Definition of PREA 

The Prison Rape Elimination Act of 2003, commonly referred to as PREA, provides: “for 

the analysis of the incidence and effects of prison rape in Federal, State, local institutions, and 

ICE facilities, and to provide information, resources, recommendations, and funding to protect 

individuals from prison rape.”  Indeed, PREA applies to all prisons, jails, immigrant 38

incarceration centers, and military jails, in the U.S. empirical reach.  Therefore, PREA impacts 

38 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 
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more than 2.3 million people incarcerated in the United States, as well as at least 428,870 people 

as of 2017 who work as correctional officers, not to mention these folks' families and care 

networks.    This legislation impacts an enormous percentage of people in the U.S. empire.  In 39

fact, PREA’s first finding is that an extraordinary amount of those in the U.S. are incarcerated.  

II. How PREA Frames Mass Incarceration as an Issue of Prison Rape 

PREA recognizes in Sec. 2, titled “Findings” that an enormous amount of the United 

States’ population is incarcerated. PREA’s first finding is that mass incarceration exists, 

“Congress makes the following findings: 2,100,146 persons were incarcerated in the United 

States at the end of 2001: 1,324,465 in Federal and State prisons and 631, 240 in county and 

local jails.  In 1999, there were more than 10,000,000 separate admissions to and discharges 

from prisons and jails.” What this note establishes is that an unprecedented amount of the United 

States’ population lives within bars and barbed wire. This is true.  As Angela Y. Davis 

highlights, “the U.S. population is general is less than five percent of the world’s total, whereas 

more than twenty percent of the world’s combined prison population can be claimed by the 

United States.”  As presented in the contextual historical analysis, in 2003 the U.S. facilitated an 40

unprecedented amount of incarcerations as the prison industrial complex continued to rev and the 

war on terror marked the expansion of incarceration agencies.  This incarceration was also 

encouraged based upon other U.S. legislation from Chapter 1, which disproportionately targeted 

communities of color.   41

39 Sawyer, Wendy, and Peter Wagner. "Mass Incarceration: The Whole Pie 2019." Mass Incarceration: 
The Whole Pie 2019 | Prison Policy Initiative. Accessed April 20, 2019. 
https://www.prisonpolicy.org/reports/pie2019.html. 
40 Davis, Angela Y. Are Prisons Obsolete? New York: Seven Stories Press, 2003. 11 
41 Alexander, Michelle. THE NEW JIM CROW. New York, NY: New Press, 2012. 
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Instead of offering those as findings in PREA, however, there is swift leap to the second 

finding, that “Insufficient research has been conducted and insufficient data reported on the 

extent of prison rape.  However, experts have conservatively estimated that at least 13 percent of 

the inmates in the United States have been sexually assaulted in prisons and jails.”  Thus, it’s 

established that too many people are being raped, not too many people incarcerated, and we need 

more research done on prison rapes, as indicated by this “expert” knowledge.   PREA further 42

reframes mass incarceration and constructs the social perils it produces, such as “recidivism”, 

“PTSD”, “cost”, “violent crime” and “civil strife” as the result of "prison rape" and will offer 

data-collection as the mechanism for fixing the harms that mass incarceration produces.  This 43

establishes the acknowledgement that the U.S. has been incarcerating more people than ever 

before, but it frames research on prison rape as a remedy for the harms which came from 

previously passed Congressional policies that launched racially targeted incarceration policies. 

Essentially, PREA finds the effects of the prison industrial complex and mass incarceration an 

issue of prison rape. 

A textual breakdown between the first and second finding indicates that PREA is 

premised upon this diversion tactic.  The il/logic between the first two findings goes as follows: 

Finding 1. In 2003, the U.S. is incarcerating more people than ever before (i.e. the prison 

industrial complex exists), so 2. this means more people than ever before are being raped in 

prisons (there is an epidemic of prison rape).  So, from this il/logic it follows that the prison 

42 As Matthew Bost warns, we ought to be wary as to how “expert knowledge” is used in Congressional 
hearings.  Bost, Matthew. "The Unruly Pharmacy: Expert Opinion and the Management of Public Debate 
Over LSD." Argumentation and Advocacy 49, no. 3 (2013): 210-27. doi: 
10.1080/00028533.2013.11821793. 
43 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 
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industrial complex produces prison rape, and that Congress ought to investigate prison rape. 

However, in this construction the law does not address the root cause of the issue, Finding 1 (the 

prison industrial complex) which is producing Finding 2 (prison rape).  Instead,  PREA finds the 

inverse— that prison rape is producing the problematic impacts of Finding 1, (the prison 

industrial complex).   This is a perverse logic: the issue and effects of the prison industrial 

complex are scapegoated as the issue of prison rape due to the causal construction of the 

argument (i.e. Finding 1 produces Finding 2, and Finding 2, produces the harms that really 

research suggests Finding 1 produces).  A red herring fallacy is where the conclusion of the 

argument distracts from the real issue.  As PREA reframes the effects of the prison industrial 

complex as an issue of prison rape, it distracts from addressing the root cause.  In this logic, or 

lack thereof, PREA manipulates and manages to illogically and unethically obfuscate meaning in 

order to distract from the political and financial incentives the state has in continuing the prison 

industrial complex, as articulated in Chapter 1.   I have shown thus far that PREA frames mass 

incarceration as an issue of prison rape, but it also fits within a context of war on terror policies. 

III. How Prison Rape facilitates a War on Terror Data Collection Policy 

PREA facilitates a war on terror data collection policy that fiscally incentivizes prisons to 

increase their surveillance. Like a breadth of war on terror policies, PREA is a large-scale grant 

for data-collection services. PREA incentivizes jail and prison wardens to provide quantifiable 

evidence as to how many rapes occur in their facilities annually.  It incentivizes these projects by 

providing grant money: roughly $40,000,000 from the fiscal years of 2004-2010, to facilities that 

can prove their compliance.  Compliance, for PREA standards, requires being able to show 

documentation and records of every perceived prison rape. In other words, PREA compliance 
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requires a prison to prove how many rapes occur in their facilities, and demonstrate the 

preventative measures taken to ensure a “zero-tolerance policy” when a facility is audited by the 

federal government.   While citing this “zero-tolerance” policy for prison rape across prisons 44

and jails, PREA does not make prison rape illegal.  Rather, it funds reporting apparatus’ for 

what it deems prison rape and increases a data collecting mechanism to enforce PREA.  This is 

an important point so I will repeat myself: PREA does not change the legality of prison rape, it 

simply offers financial incentives for a data collection program in prisons under a rhetoric of 

protection. 

Before PREA, there was no quantifiable data of how many rapes occurred in a prison; 

however, there was a widespread public conception that prison rape, as PREA describes, was an 

"epidemic" in American prisons.   Now, if an inmate reports that they are raped PREA requires 45

that prison officials document the report and conduct an investigation as to whether or not the 

claim is legitimate.  They must go through evidence collection, which often includes cavity 

searches and rape kits administered, and is excluded from the definition of “prison rape”:  

the terms and conditions described… shall not apply to— custodial or medical 
personnel gathering physical evidence, or engaged in other legitimate medical 
treatment in the course of investigating prison rape; (B) the use of a health 
provider’s hands or fingers or the use of medical devices in the course of appro-
priate medical treatment unrelated to prison rape”  46

 

44 Zero-tolerance policies have a lengthy and demonstrable history of being racially targeted and 
administered.  While the following article speaks towards zero-tolerance educational reform, parallels 
emerge between PREA as a zero-tolerance policy and Bush’s other zero-tolerance, racially encoded, 
policy, The No Child Left Behind Act.  This policy used a seemingly nice-sounding name, accompanied 
by a grant and data-collection mechanism, to facilitate racist practices. Robbins, Christopher G. "Zero 
Tolerance and the Politics of Racial Injustice." The Journal of Negro Education 74, no. 1 (2005): 2-17. 
http://www.jstor.org/stable/40027226. 
45 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 
46 Ibid. 
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This data collection is done under the justification of protecting individuals from prison rape, but 

the medical administration of these bodily searches are administered despite the will of the 

victim.  PREA allows for sexually and physically invasive medical procedures and stipulates 

strip searches and cavity searches are not rape.  Therefore, so long as there is an accusation of 

prison rape, PREA grants the prison the right to “investigate” prisoners’ bodies.  This speaks 

towards how in a quest to “investigate” rape, PREA facilitates the violation of prisoners’ bodies, 

ultimately allowing the state to sexually harm, if there is an accusation of sexual harm or if that 

sexual harm is deemed a <security> measure.  It is ironic and grotesque that the state allows for 

bodily violations if there is an accusation of bodily violation.  Again, systemic sexual violence 

by the state is not considered prison rape, only individual reports of sexual violence are.  Critical 

to this understanding is the idea that the state is not violating people when it violates inmate’s 

wills as inmates have no will to protest the state.  The question of “the will of the victim” and 

whether prisoners can consent to anything in prisons will become critical within the definition of 

“prison rape.”  While I have shown that PREA facilitates a war on terror data collection policy 

and fiscally incentivizes prisons to increase their surveillance in ways which proliferate systemic 

sexual violence, how does PREA consider individual “will” in regard to prison rape? 

IV.  “Will” and Criminalization of Sex within Definition of Prison Rape 

PREA’s definition, or lack thereof, of individual “will” in prisons ends up criminalizing 

sex in prisons through its rhetorical ambiguity.  However, what constitutes rape in prisons ends 

up being quite ambiguous as it relies upon whether or not inmates are able to consent to sex at all 

in prisons. In PREA’s definition section rape is defined as: 

the carnal knowledge, oral sodomy, sexual assault with an object, or sexual fondling of a 
person, forcibly or against that person’s will… because of his or her youth or his or her 
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temporary or permanent mental or physical incapacity; or… achieved through the 
exploitation of the fear or threat of physical violence or bodily injury.  47

 
In defining rape as “forcible or against that person’s will” a critical question is not addressed— 

do inmates have any will in prisons? Since prisons are a system of denying the will of 

incarcerated people and putting them under the will of the state, the question this definition begs 

is telling for the systemic rights violation that U.S. prisons are.  Central to the definition of prison 

rape is the concept of “will” in prisons, and whether will is possible or not in prisons is not 

addressed anywhere in PREA.  What this produces is an ambiguous definition of what prison 

rape is and this rhetorical ambiguity will lend itself to being interpreted by local jurisdictions and 

privatized prison policies as: sex in prisons is always prison rape as there is no ability to consent 

to sex in prisons given the coercive setting of prisons.  

In not defining consent, many local prison policies decide the ambiguity of PREA means 

that prison sex is always non-consensual due to the coercive structure of prisons.  Down the road, 

this will open up many legal battles as to whether consent is possible in a correctional setting. 

Therefore PREA, both the law itself and its implementation, forecloses inmates any ability to 

have sex.  The logic goes that if consent cannot exist in prison because free will cannot exist in 

prison and prisons are inherently coercive, hierarchical settings, then all prison sex is prison rape. 

PREA then goes on to cite the current rates of prison rape in correctional facilities as epidemic 

and a violation of the Eighth and Fourteenth Amendment.   PREA therefore constructs prison sex 

as prison rape and deems through its rhetorical ambiguity, sex in prisons perhaps 

unconstitutional. 

47 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 
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This is what the New Mexico Supreme Court decided in the retrial of Enock Arvizo. 

Arvizo was a correctional officer in a prison and he had, what he claimed was, consensual sex 

with an inmate in custody.  The New Mexico statute decided that due to the “naturally” coercive 

settings of prisons, it would not be possible for an inmate to consent to sex.   Now, this makes 48

sense.  The power relations that exist between a correctional officer and a person under their 

custody are of course coercive, but not by their nature, by their design.  However, if consent in 

prisons is the crux of the issue, and is what we are concerned with here, then we have far more 

entrenched systems of systemic coercion and rights-violations existing in prisons that we ought 

to be alarmed by.  After all, why can cavity searches, strip searches, non-consensual filming, 

forcibly administered rape kits, et. cetera be committed despite the will of the incarcerated 

individual, but sex (wherein the inmate says they would like to have sex) is where we draw the 

line?  

Visually, it may be difficult for prison officials to know and it may be difficult given 

architectural, staffing, and surveillance constraints to determine, whether an interaction was rape 

or sex.  After PREA, falsely accusing a correctional officer of raping an inmate can allow that 

inmate to move facilities and thus be an avenue of exercising some form of will within a system 

predicated upon violating incarcerated people’s wills.  Further, it is very difficult to know 49

whether sex is consensual or not in prisons— not only on a moral level, but on a practical level. 

After all, how does one tell whether a “prison rape” or sexual encounter which occurs on or off 

48"Law Says Inmate Consent to Sex Is Nonexistent." Rape Crisis Center of Central New Mexico. 
Accessed April 20, 2019. 
https://rapecrisiscnm.org/news/80-featured-news/202-jim-harvey-executive-director-and-kelly-shelton-pre
a-advocate-rape-crisis-center-of-central-new-mexico. 
49 Santo, Alysia. "Prison Rape Allegations Are on the Rise." The Marshall Project. July 25, 2018. 
Accessed April 21, 2019. 
https://www.themarshallproject.org/2018/07/25/prison-rape-allegations-are-on-the-rise. 
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prison cameras is consensual or not? The ambiguity of the definition of “prison rape” makes 

implementing PREA markedly confusing. Many facilities like the Walla Walla Department of 

Corrections decide that consensual sex is not possible in prisons.  Why? Because there are 

financial incentives for prisons to not allow for consensual sex.  The labor of having correctional 

officers— who are working within overpopulated prisons, need to determine whether or not an 

interaction is consensual, given the ambiguity of the definition of will in prisons, makes it so that 

it is easier to say that sex is simply not allowed.  Further, the cost of lawsuits like the Arvizo 

retrial, cost local counties a tremendous amount of resources.   So, to adhere to PREA in order 50

to receive grant money, prisons hire private companies to write prison policies, which will 

stipulate sex is not consensual in prisons.  This will be further explored in the section, The 

Privatization of Public Prisons, but for now let’s return to PREA’s definition of prison rape. 

The reference to “oral sodomy” is indicative of the 2003 context in which PREA was 

passed.  Looping back towards Lawrence v. Texas (2003), again the case where the state 

overturned sodomy laws which criminalized queer, (in Lawrence v. Texas also interracial) 

consensual sex, we must ask how the state sees themselves in relation to queer, interracial 

(ambiguously defined) consensual sex?  How does PREA frame queer, interracial sex? 

Particularly, in relation to how PREA cites youth and “mental incapacity” as critical qualifier to 

definitions which require the articulation of who has will in prisons.  Does the specific mention 

of prison rape victimhood frame a specific victim of prison rape given the particular mention of 

“youth or his or her temporary or permanent mental or physical incapacity” within the definition 

50"Policy Management Software for Public Safety." Lexipol. Accessed April 21, 2019. 
https://www.lexipol.com/. 
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of prison rape?  While I have demonstrated how the ambiguity of “will” in prisons can 

criminalize prison sex, how is prison rape victimhood framed? 

V. Who does PREA Frame as Prison Rape Victim and the Prison Rape Perpetrator? 

“The ability to claim abuse is intricately related to possessing the symbolic and material capital 
that allows the claim to be heard, and thus does not reflect the proper power of balance that the 
claim is supposed to unveil.” —Ilana Eloit, London School of Economics  51

 
PREA specifically frames prison rape victims and prison rape perpetrators. PREA codes 

the aggressor of prison rape a queer, brown subject.  The findings section does a lot of critical 

rhetorical work in establishing who PREA will target and who it will seek to protect, though 

ultimately, still violate. The rationale for this research transitions towards a rhetoric of protection 

of symbols of “vulnerable” criminals.  For instance, the third finding is that, “inmates with 

mental illness are at an increased risk of sexual victimization.  America’s jails and prisons house 

more mentally ill individuals than all of the nation’s psychiatric hospitals combined.”  Clearly, 52

the fact that Congress finds that we are incarcerating more “mentally ill” inmates than we are 

providing psychiatric care for indicates the prison is serving the poor in lieu of social services. 

This makes sense given the stratosphere that is the prison industrial complex circa 2003, as 

articulated before, the prison stands in for social services for the poor, while those with the 

capital to do so can receive privatized healthcare for psycho-pharmaceutical addictions and 

privatized therapy.  However, and once again, this point is not elaborated in either PREA nor in 

any future Congressional prison reform policy.  

51 "Sarah Schulman on 'Conflict Is Not Abuse': Rethinking Community Responsibility Outside of the 
State Apparatus." Engenderings. April 28, 2016. Accessed April 27, 2019. 
https://blogs.lse.ac.uk/gender/2015/07/07/sarah-schulman-on-conflict-is-not-abuse-rethinking-community
-responsibility-outside-of-the-state-apparatus/. 
52 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 

 



27 

The next finding cites that the next most common or vulnerable victim of prison rapes 

tends to be “young first-time offenders” who are “5 times more likely to be sexually assaulted in 

adult rather that juvenile facilities— often within the first 48 hours.”  Again, this frames the 

central issue as this abuse being one of  “epidemic prison rape” committed by undiscovered, to 

be uncovered, perpetrators of prison rape—not an issue of over-incarcerating minors in adult 

prisons. Thus, it’s established who must be protected from rape— children and those with 

developmental disabilities and psychiatric conditions.  These populations PREA decides are 

“vulnerable populations” for prison rape.   Framing those identified as mentally ill and young as 53

particularly vulnerable towards prison rape both establishes the need for state protection as well 

as conveniently keeps these bodies detained and at the will of the state.  

Indeed, it is here we get to a key theme of who is the grievable rape victim.  Judith 

Butler’s conception of “grievability” is helpful in framing who PREA protects. While Butler 

offers this theory of grievability within an international politic, it is conceptually applicable 

within the U.S. prison system.  Grievability posits that some in a society are read as grievable 

bodies, and others are read as not worthy of collective mourning nor valuable.  While Butler uses 

grievability to speak towards “international bodies,”it’s a relevant theory to use within this 

context nonetheless, as it helps us understand who reads as prison rape victims worthy of 

mourning, and of needing and deserving the state’s protection.   PREA cites first and foremost 

prison rape victims as “mentally ill” and “juvenile” victims.  These mentally ill and juvenile 

subjects read as grievable subjects because the state sees them as lacking in mental faculties, 

hence innocent while still criminal.  This logic, makes them read as ready victims of prison rape, 

53 Ibid. 
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“within the first 48 hours” lacking in mental agency and being “vulnerable populations,” thus 

needing more state protection.  Here, we further the conception of who the legal apparatus will 

invariably protect within a patriarchal “protector” logic, all while not questioning why mentally 

ill and juveniles are being incarcerated in adult prisons in the first place.  So, if it is “mentally ill” 

and “juvenile” identities which PREA seeks to protect, which identities does PREA code as 

threats? 

Here, we get to the thrust of precisely how PREA switches from framing the prison rape 

victim to identifying the prison rape villain.  Following this section, PREA cites AIDS and 

reducing “inter-racial tensions” as motivating factors for the passage of PREA.  The ninth 

finding is that, “The frequently interracial character of prison sexual assaults significantly 

exacerbates interracial tensions, both within prison and, upon release of perpetrators and victims 

from prison, in the community at large.”  Here, we arrive at the finding that rape is “frequently 

interracial.”  This term referred to along with rape evokes “interracial” as violent.  This violence 

of “interracial” rape in conjunction to the next point, that this interracial rape “increases the level 

of homicides and other violence against inmates and staff, and the risk of insurrections and riots” 

codes the perpetrators of prison rape as black men raping white men, following a nefarious 

history of laws policing interracial sex and upholding supremacy based upon false allegations of 

rape.  The false prejudice that prison rape was committed by black men assaulting white men 54

54 “Being falsely accused of desire also has its own more extended history, one deeply rooted in race. 
There is already long, known tradition of white people repeatedly concocting accusations of desire to 
justify specifically racial violence.  Black men, as we all know, have been lynched, tortured, castrated, 
incarcerated and murdered by the white state since they were  brought to the continent as slaves, and one 
of the chief channels has been through the false accusation that they desired white women.  Of course 
intrinsic to white Supremacy is the internal fantasy and external projection that Black people want what 
white people have.  So while Black people are the ones who are endangered, they have been falsely 
positioned as dangerous and threatening to whites in order to justify white cruelty.  White people can’t 
face our need to subjugate and diminish others, so we create a claim that they have done something 
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“was characterized as 'very evident in testimony before Congress' in support of PREA (Smith 

2008, 10).”   Here we see how the threat of violence inspires fear based upon racist ideas and 55

political reactions.  PREA sees prison rape as not only interracial, but queer, violent, and even 

deadly. 

 PREA writes that HIV and AIDS rates amongst prison rape victims are, “giving a 

potential death sentence to its victims.”  Now, this is formative for many reasons, one being that 

given the clause before this finding is on “vulnerable populations.” Therefore, it would follow 

that these “vulnerable populations” (i.e. the “mentally ill” and “youth”) would be at a 

“particularly vulnerable risk” for contracting HIV, a “potential death sentence” through the 

“frequently interracial character” of prison rape.  Now, we consider the case of Farmer v. 

Brennan (1994), which PREA cites, in order to consider why PREA mentions vulnerable 

populations and HIV/AIDS.   56

In Farmer v. Brennan (1994), it was ruled that a “transexual” woman, Dee Farmer, was 

subjected to “cruel and unusual punishment” when she was raped in custody due to “deliberate 

indifference” from correctional officers.   Farmer, a identifiedly queer, black woman, had 57

acquired HIV from the attack and argued that the prison ought to have known that she’d be a 

“vulnerable population” for prison rape.  In the landmark case, which Farmer won in the 

Supreme Court, Justice Blackmun’s opinion stipulated that, “Where a legislature refuses to fund 

wrong which justifies this punishment.  We take our anxieties about our own negative impulses and unjust 
deeds and mask them with untrue stories about Black people’s characters, actions, and intent, including 
in the realm of desire.” Schulman, Sarah. Conflict Is Not Abuse: Overstating Harm, Community 
Responsibility, and the Duty of Repair. Vancouver, B.C.: Arsenal Pulp Press, 2017. 
55 Jackson, Jessi Lee. "Sexual Necropolitics and Prison Rape Elimination." Signs: Journal of Women in 
Culture and Society 39, no. 1 (2013): 197-220. doi:10.1086/670812. 
56 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 
57 Farmer v. Brennan, 511 U.S. 825 (1994). 
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a prison adequately, the resulting barbaric conditions should not be immune from constitutional 

scrutiny simply because no prison official acted culpably....The responsibility for subminimal 

conditions in any prison inevitably is diffuse, and often borne at least in part, by the legislature.”

  Okay, so a lot is revealed of the il/logic PREA (and the PIC) adopts right here.  58

First, it is clear that PREA inverts Farmer’s articulation that she was a vulnerable 

population for prison rape as a queer, black woman in a white patriarchal prison.  Instead, PREA 

switches this claim and states that “mentally ill” and “youth” inmates are “vulnerable 

populations” for prison rape and that they are most likely to get HIV because of their increased 

risk for victimization by perpetrators who are coded by the PREA as queer, black people.  This is 

antithetical to exactly what was established Farmer v. Brennan (1994).   However, Justice 

Blackmun’s opinion helps us understand how the decision in Farmer v. Brennan established the 

precedent for PREA—- that while prison rape is “cruel and unusual punishment” which results in 

“barbaric conditions,” the networks within prison are so decentralized that individual prison 

operators cannot be held culpable.  The culpability, therefore, lies on the ability for the 

legislature to fund prisons.  Here, we have the theory established that funding prisons more on 

the basis of preventing prison rape is a “just” pursuit and that decentralized power networks in 

prisons are “inevitable.”  We’ll circle back to these logics when we consider the privatization of 

public prisons, but to get to that point we must ask: if the perpetrators of prison rape are brown 

and queer, and the victims of prison rape are figured as minors and “mentally ill,” then what role 

does the state see itself as occupying? 

58 Farmer v. Brennan, 511 U.S. 825 (1994). 
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The state is framed as the protector against prison rape.  The state is referred to in 

Blackmun’s decision as The Legislature, an arm of the state, and those diffuse networks of 

decentralized power in prisons.  In reference to the National Prison Rape Elimination 

Commission Report, which came about through PREA’s grant funding, Jackson analyzes how 

the Commission and Congressional testimonies, “invokes the 'logic of masculine protection' 

(Young 2003), constructing a patriarchal logic in which the state must intervene to protect 

vulnerable populations from radicalized sexual aggressors.  In expanding the prison regime, it 

expands the sexual abuse of prisoners... Incarceration is itself an act of radicalized sexual 

violence.”  As far as Jessi Jackson is concerned, PREA does not eliminate, nor make illegal, 59

prison rape so much as it facilitates violence in prisons and calls to eradicate black and queer 

people through a necro-political framework which cites US sexual exceptionalism in a way so 

that it expands state power.    Necropolitics is the theory Achille Mbembe establishes that 60

sovereignty and the ultimate expression of power is derived in the ability for a state to decide 

who lives and who dies.  Mbembe draws on Michel Foucault’s theory of bio-power, meaning 

that those in power are able to manifest what it means to live and be a subject through diffuse 

and decentralized networks of control— similar to what Justice Blackmun articulated prisons 

were.   Given the United States’ death penalty as well as deployment of civic death strategies 61

for incarcerated folks, the notion that the United States is concerned with death via HIV amongst 

those incarcerated reads rather ironically.  This is ironic because the carceral system is this 

necropolitical project of increasing the state’s control over bodies: relegating what it means to be 

59 Jackson, Jessi Lee. "Sexual Necropolitics and Prison Rape Elimination." Signs: Journal of Women in 
Culture and Society 39, no. 1 (2013): 197-220. doi:10.1086/670812. 
60Ibid. 
61Mbembe, Achille, and Steve Corcoran. Necropolitics. Durham: Duke University Press, 2019. 
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subject to and subject of the state. The prison system therefore, and again drawing upon Jessi 

Jackson’s far more extensive analysis, engages in sexual necropolitics via PREA. 

It also engages in these sexual necropolitics through its function as a data-collection 

grant. PREA grants the state the authority to engage in identity categorization acts in a way that 

distributes what Dean Spade calls “life chances,” but essentially speaks towards this bio-political 

project of exercising power-over bodies through seemingly neutral policies which are actually 

encoded in a manner which engages in necropolitics.  As Dean Spade articulates in reference to 

how administrative language and ID verification laws craft constructed gender identities, and 

excuse the long excerpt: 

The shift away from some of the explicit targeting of women and people of color in the 
written language of law and policy has merely reorganized those functions of 
maldistributition. As certain methods of control and distribution have become less 
politically viable, other methods have replaced them, preserving and producing race and 
gender disparities in the distribution of life chances.  62

 
This aptly points towards how mass incarceration and the PIC function as a necropolitical 

project, but also elucidates how the data-collection service which PREA provides also functions 

this way.  PREA uses data-collection services in a manner which presents neutrally, but upon 

examination are clearly racially and sexually encoded— using fixed identity categories to justify 

data-collection, which will further inscribe rigid identity categories in a manner which distributes 

favorable “life-chances” to those whom the state decides are deserving of protection.  The people 

who are deserving of protection being the “youth” and “mentally ill” and the people deserving of 

further persecution being encoded as black and queer people.  

62 Spade, Dean. 2011. Normal life: Administrative Violence, Critical Trans Politics, and the Limits of 
Law. Brooklyn, NY: South End Press. Pg. 74 
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It is from this point wherein we also see PREA as being a policy befitting of the war on 

terror and its production of identity verification through surveillance mechanisms. Spade also 

writes that “the aim of creating increased security for the nation hangs on the assumption of a 

national subject that deserves and requires that protection” and “examples from the War on 

Terror are helpful not only in illustrating how surveillance associated with military and 

immigration control projects is implemented and operates, but also for illuminating the dangers 

of projects commonly perceived as benign.”   It’s true that since PREA is often perceived as a 63

“benign” program, it is able to produce and engage this production of identity categories and the 

distribution of “life chances” for people who are “deserving” of this state protection— i.e. people 

who the state sees as adhering to the identity categories it sets forth (so not “transexual” inmates 

like Farmer).  PREA mobilizes fears of the black male queer aggressor as victimizing the white 

man in order to further the power of the state to further the necropolitical project of the PIC. 

V. Privatization of Public Prisons  

So how is this necropolitical project profitable and a part of the prison industrial 

complex? This war on terror data-collection grant is engaged with through the privatization of 

public prisons as a transnational project of global capitalism.  Indeed PREA gives correctional 

officers the responsibility to engage in this “racialized nation making project”  and also 64

privatizes public prisons.   It privatizes public prisons through the power it grants the Attorney 

General to contract to third parties.   These third parties are often surveillance companies and 65

63 Spade, Dean. 2011. Normal life: Administrative Violence, Critical Trans Politics, and the Limits of 
Law. Brooklyn, NY: South End Press. 
64 Jackson, Jessi Lee. "Sexual Necropolitics and Prison Rape Elimination." Signs: Journal of Women in 
Culture and Society 39, no. 1 (2013): 197-220. doi:10.1086/670812. 
65United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 
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policy companies which help prisons facilitate the labor of implementing PREA. While Jackson 

references “protection by the state,” more specifically PREA is enforced and documented by 

correctional officers and by the apparatus’ for governmental “security” surveillance available to 

prisons— the cameras and records PREA funds and recommends prisons purchase through 

privatized companies. 

 As established before, the ambiguity of consent and whether prisoners have will in 

prison is confusing and difficult to implement.  Therefore, it is left to local discretion for 

interpreting and local prison policies.  These prison policies are sold to local prisons and jails by 

the third party contractors to which PREA grants the Attorney General the discretion of choosing 

and funding.  This means third party contractors write prison policies, such as PREA 

implementation procedures, and private companies are paid for doing legislative work.  An 

example of these private companies would be Lexipol, which was founded in 2003, and provides 

corrections policies to prisons to “protect” prisons with “shrinking budgets” and “increasing 

inmate populations” from lawsuits and unfavorable audits.   Pulled from their website, they 66

write PREA procedures so as to, “ensure the safety and security of your facility even as inmate 

acuity increases and budgets shrink. If you’re relying on inadequate or ill-fitting policies 

borrowed from other agencies, your agency can be a target for lawsuits and audit scrutiny.”  In 

addressing audits Lexipol has several blog posts on PREA procedures and writes much of the 

66 "Policy Management Software for Public Safety." Lexipol. Accessed April 21, 2019. 
https://www.lexipol.com/. 
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policies available to incarceration facilities like the Walla Walla Department of Corrections.  67

The fact that PREA is confusing has proved profitable. 

The feat of PREA compliance is accomplished through the eyes, and ledgers, of 

correctional officers as well as through intelligence software. Ultimately, this privatizes the 

public prison, but it also expands the prison system through adding staff, funding grant 

mechanisms, and allowing for third-party private interests into public prisons.  PREA funds 

third-party contractors to pre-audit prisons so that prisons are eligible for the grant money PREA 

affords PREA-compliant jails and prisons.  Given the funding allocated, the power for third 68

party contracting granted to the Attorney General, the call for surveillance and security in PREA 

prisons is incentivized to be able to see and keep record of what happens in every square inch of 

said prison.   They do this through purchasing cameras and purchasing policies from third party 69

contractors, like Lexipol and Securus Technology. 

Michel Foucault’s concept of the Panopticon proves helpful in theorizing how an increase 

of data-collection mechanisms would cause prisoners to internalize the disciplinary gaze of the 

state, adjust behaviors, and expand state powers.   On the simplest of terms, the Panopticon 70

refers to the design of a prison wherein the guard tower is central and visible, yet the inmates do 

67"Preparing for a PREA Audit: How to Ensure Your Jail Facility Is Ready." Lexipol. November 01, 
2018. Accessed April 21, 2019. 
https://www.lexipol.com/resources/blog/are-you-ready-for-your-next-prea-audit/. 
68 While I write of how PREA privatizes the public prison, it is worth noting that PREA applies to private 
prisons as well.  The Geo Group, a private prison company which has undergone public outcry for its 
prisons having “barbaric and unconstitutional” conditions, offers this PREA resource page: "PREA." Geo 
Group. Accessed April 28, 2019. https://www.geogroup.com/prea.  The citation of “barbaric and 
unconstitutional” conditions stems from the following National Public Radio report: Shahani, Aarti. 
"What Is GEO Group?" NPR. March 25, 2011. Accessed April 28, 2019. 
https://www.npr.org/2011/03/25/134852256/what-is-geo-group. 
69 United States. 2003. Prison Rape Elimination Act of 2003. [Washington, D.C.]: [U.S. G.P.O.] 
70 Foucault, Michel. Discipline & Punish. Penguin, 1979. 
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not know whether anyone is in the guard tower.  The visibility of surveillance therefore has 

prisoners adjust their behaviors to the will of the state whether or not anyone is in the guard 

tower.  This force of knowing you could be seen, and punished, can be applied to data 

surveillance. 

In an age of heightened surveillance, information technology, and data control, panoptic 

qualities are found in and out of prisons.  The normalcy of surveillance in our lives causes people 

to change their behaviors because they know that they could be surveilled, whether or not they 

are.  This is true with surveillance technology and data-collection in prisons as well.  The 

decentralized apparatus of power and its networks within re/production through discourse fits 

within a Foucauldian framework of power.  The data surveillance that PREA allows for funds 

cameras which re/create the guard tower.  Well, the guard tower, but with a record and the ability 

to hit rewind. With the cameras that PREA funds prisons to purchase from third-party 

contractors one could be watched, without knowing if they were being watched.   Surveillance 

and information technology then could have prisoners change their behavior because they know 

that there could be correctional officers behind the camera, whether or not there are.  As Taryn L 

Stanko and Christine M. Beckman remind us, this also applies to employees.   Fearful of 71

seemingly violating PREA on cameras, employees and people incarcerated will adjust their 

behavior accordingly and further perform their roles with even less affect than before, as touch 

can be construed as a PREA-violation or cause for termination in policies written by Lexipol.   72

71 Stanko, Taryn L., and Christine M. Beckman. "Watching You Watching Me: Boundary Control and 
Capturing Attention in the Context of Ubiquitous Technology Use." Academy of Management Journal 58, 
no. 3 (2015): 712-38. doi:10.5465/amj.2012.0911. 
72 "Preparing for a PREA Audit: How to Ensure Your Jail Facility Is Ready." Lexipol. November 01, 
2018. Accessed April 21, 2019. 
https://www.lexipol.com/resources/blog/are-you-ready-for-your-next-prea-audit/. 
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Conclusion 

"When working to address conditions of imprisonment, then, we must avoid proposals that 
include constructing buildings or facilities to house trans prisoners, to hire new staff, or make 
any other changes that would expand the budget and/ or imprisoning capacities of the 
punishment system.  Alternatively, we should focus our efforts on decarceration tactics: 
increased access to adequate, safe drug treatment and other alternatives to imprisonment….we 
must ensure that legal work is always aimed at dismantling the prison industrial complex and 
supporting people entangled in it, knowing that the system is likely to try to co-opt our critiques 
to produce opportunities for expansion."  

73

Overall, the prison industrial complex and mass incarceration are the ways in which laws 

and policies recreate systems of targeted state control over black, brown, and queer bodies in 

order to produce profit.  PREA is in fact very profitable for third-party companies and it expands 

the PIC all while premised on “eliminating” the harms produced by mass incarceration.  We’ve 

seen this before, and we ought to be warned as to how the surveillance which PREA affords will 

be used to target people who are organizing and dissenting to these prison conditions.  After all, 

the surveillance technologies in place will not be only used to police sex in prisons.  We’ve 

enabled the apparatuses for increased surveillance and criminalization under a seemingly ethical 

program, yet again. The snake eats its own head and the cycle will continue.  Central to the 

project of the prison industrial complex is the need to justify building new prisons.  Further work 

should be done on how PREA’s citations of “architecture” and “architectural constraints” for 

implementing PREA will be used to justify building new PREA-compliant facilities which 

increase occupancy in prisons. 

Throughout this analysis, I sought to show how: 1). PREA frames mass incarceration as 

an issue of prison rape; 2). PREA facilitates a war on terror data collection policy; 3). the 

ambiguity of “prison rape” and “will” in prison criminalizes sex; 4). PREA frames a prison rape 

73 Spade, Dean. 2011. Normal life: Administrative Violence, Critical Trans Politics, and the Limits of 
Law. Brooklyn, NY: South End Press. Pg. 89 
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victim and perpetrator in sexually and racially coded ways; and 5). PREA privatizes public 

prisons.  All the while, I will returned to those three themes: (1) PREA presents as a “benign” 

policy, but is actually deeply racialized and gendered; (2) PREA shares a bed with the prison 

industrial complex and its interests, and; (3) PREA perpetuates systemic state violence in its 

quest to eliminate perceived individual sexual violence.  This systemic violence we saw 

throughout the prison industrial complex, the war on terror, and Lawrence v. Texas (2003), and 

all fall within a net of 2003 exercises in state powers which operated under the rhetorical guises 

of “protection” and “security.”  

The material which I draw from to critique PREA is cropping up in critical race theory 

and a few legal journals.  Widely, however, PREA has undergone minimal public policy analysis 

and academic critique.  It is 2019 and the ACLU still continually lauds PREA, all while 

denouncing mass incarceration and cyber-intelligence softwares in prisons.  This is ironic, as 74

PREA enables mass incarceration, the privatization of public prisons, and cyber-intelligence 

softwares in prisons. We must remember that mass incarceration has always been a bipartisan 

effort and it has always been facilitated under seemingly ethical guises.  On the topic of prison 

reform Angela Davis, who is a prison abolitionist, says we must ask whether “reforming” the 

74 "Prison Rape Elimination Act (PREA) Toolkit: End the Abuse - Protecting LGBTI Prisoners from 
Sexual Assault." American Civil Liberties Union. Accessed April 21, 2019. 
https://www.aclu.org/other/prison-rape-elimination-act-prea-toolkit-end-abuse-protecting-lgbti-prisoners-
sexual-assault. 
"Ending Mass Incarceration: Progress Report." American Civil Liberties Union. Accessed April 21, 2019. 
https://www.aclu.org/other/ending-mass-incarceration-progress-report. 
Trivedi, Somil, and Nathan Freed Wessler. "Florida Is Using Facial Recognition to Convict People 
Without Giving Them a Chance to Challenge the Tech." American Civil Liberties Union. March 12, 
2019. Accessed April 21, 2019. 
https://www.aclu.org/blog/privacy-technology/surveillance-technologies/florida-using-facial-recognition-
convict-people?fbclid=IwAR0HlpSPZicufsAe_eVa8u0r1AzAS6V68FfMwlwaJgKj9icLZQbdNRVuL10. 
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system actually allows for, and proliferates, mass incarceration.    PREA presents a wolf in 75

sheep’s clothing.   I conclude that PREA weaponizes the civil liberties it initially presents itself 

as ensuring, protection from individualized sexual violence, in order to proliferate a systemic, 

state sexualized violence against brown, queer people in prisons.   I argued this is two parts: a 

contextual analysis which demonstrated that PREA came about through political expediencies 

which were proliferating this violence, and a thematic reading of the law itself which 

demonstrated that PREA acts to frame prison rape victimhood in racially and sexually targeted 

ways.  

If we accept that we want to ensure the civil liberties of prisoners, which is the argument 

largely used to justify PREA, then we need to not have prisons, as prisons in the U.S. run 

rampant with civil liberty violations.  If we believe we ought to have prisons in the ways in 76

which we currently do in the United States, then we must admit that it is not a concern for 

prisoners’ civil liberties, but a tool of supremacy, which justifies PREA.  In crafting and using 

PREA, we react anxiously to the morally repugnant treatment of prisoners’ in U.S. prisons due to 

a rhetoric of victimization, one which mobilizes fears of the Other in order to increase the power 

of the state’s surveillance and supremacy, thus, perpetuating further civil liberty and human 

rights violations.   It is a red herring, a smokescreen, to say that prison rape is the issue in the 

American prison system. Prisons are the issue in the U.S. empire’s prison system. 
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Epilogue: It is 2019 
  
 It is 2019 and the American flag feels weak at the seams which bind its red and blue 

threads.  Our stars and stripes live in different neighborhoods. Stars moved to a cul-de-sac near 

Hanford and drinks clouded water from the tap. Tastes metallic. Cheap rent, but the asthma is 

back. Is it because of the smog or the forest fires? Meanwhile, Stripes moved to East Harlem 

after graduation. Started working for an NGO fighting gentrification and ordering groceries 

from Amazon Prime— Whole Foods, 365.  Pops Prozac. The bodega with mango juice closed.  

Shame. It took quarters. A vegan juicery opened in its place.  It does not take quarters and the 

kids miss the finger-licking nectar after playing basketball in the park. Betsy Ross 

iMessages,“The kids have ‘sticky fingers’ because of the fruit’s spilled sugars. They weren’t 

stealing, Uncle Sam!” She lives above Stripes (rent control), and uses her now arthritic fingers 

to film the police who are afraid of sweatshirts. Those cops have sticky fingers too, but theirs are 

placed on triggers.   

 It is 2019 and The United States is ripe with political polarization and partisan hatred.  

Within our two-party political system, a large portion of each political party believes that the 

other threatens the “well being” of the nation.    Combining these percentiles indicates a 1

sentiment the majority of our nation actually agrees on: ideological difference threatens the 

nation. Many of us feel this uncertainty in profound and different ways.   

 Funk, Cary, Brian Kennedy, Cary Funk, and Brian Kennedy. "Political Polarization." Pew Research 1

Center. April 19, 2019. Accessed April 21, 2019. https://www.pewresearch.org/topics/political-
polarization/.



 It is 2019 and Donald Trump is the daddy of white supremacy, having run on a platform 

of xenophobia and racism.   It is 2019 and this year President Trump passed the First Step Act, a 2

prison reform bill which was met with bipartisan support.  Then came the Second Step Act, a 

legislation which is accompanied by an $88 million request for funding for reporting 

apparatuses.   All the while, he sped up funding Homeland Security and border <security> 3

efforts.  It is 2019 and 2.3 million people are incarcerated.   It is 2019 and Immigration and 4

Customs Enforcement writes: 

  2018 marked a successful year in border security efforts, reducing illegal cross- 
  border migration, increasing interior enforcement, and dismantling transnational  
  criminal enterprises, multiple challenges still remain in providing immigration  
  officials with the tools needed to keep criminals off the streets, eliminate the pull  
  factors for illegal immigration, and remove illegal aliens from the country.  5

  

 It is 2019 and our government was shutdown for the longest time in history over a wall.  

Speaking of walls, we are in Walla Walla.  It is 2019 in Walla Walla too and currently a student at 

Walla Walla High School has a higher chance of being admitted to the Washington State 

Penitentiary than Whitman College.  It is 2019 and a child I love asked me in Pioneer Park, “are 

aliens people too?”  I say yes and we play pretend. 

 Leonhardt, David, and Ian Prasad Philbrick. "Donald Trump's Racism: The Definitive List." The New 2

York Times. January 15, 2018. Accessed April 21, 2019. https://www.nytimes.com/interactive/
2018/01/15/opinion/leonhardt-trump-racist.html.

 Nelson, Steven (21 April 2019). "Trump announces Second Step Act to help ex-prisoners find work". 3

Washington Examiner.

 Sawyer, Wendy, and Peter Wagner. "Mass Incarceration: The Whole Pie 2019." Mass Incarceration: The 4
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